John Hall v. Commonwealth of Virginia by unknown
Record No. 2537 
IN THE 





COMMONWEAL TH OF VIRGINIA 
From the Circuit Court of Dickenson County, Va. 
RULE 14 
fj 5. NUMBER OF COPIES To BE FILED AND DELIVERED 
To OPPOSING COUNSEL. Twenty copies of each brief shall be 
filed with the clerk of the court, and at least two copies mailed 
or delivered to opposing counsel on or before the day on which 
the brief is filed. 
(j 6. SizE A.No TYPE. Briefs shall be printed in type not 
less in the size than small pica, and shall be nine inches in length 
and six inches in width, so as to conform in dimension to the 
printed records. The record number of the case shall be print-
ed on all briefs. 
The foregoing is printed in small pica type for the informa-
tion of counsel. 
M. B. WATTS, Clerk 
Court opens at 9:30 a. m.; Adjourns at 1 :oo p. m. 
Camelot Publishing Company, Wytheville, Va. 
CLERK 
SUPREME COURT OF APPEALS 
n E C:E ~j~ 





Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I * 
Legal Questions Involved . . . . . . . . . . . . . . . . . . . . . . . 3 * 
Concise Statement of Material Facts . . . . . . . . . . . . . . . 4 * 
ASSIGNMENT OF ERROR NO. 1 
(Relating to Instruction No. 3 offered by petitioner 
on r1ght to carry pistol, and refused by trial court) 1 o* 
The trial court's amendment objected to and giving 
its instruction 3A objected to . . . . . . . . . . . . . . . . 1 o* 
Law and argument as to ruling of trial court in both 
instances . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I 1 * 
ASSIGNMENT OF ERROR NO. 2 
(Relating to objections to trial court's action in per-
mitting evidence of one Dalton) . . . . . . . . . . . . . . 12 * 
Argument relating to same . . . . . . . . . . . . . . . . . . 1 2 ,i,: 
ASSIGNMENT OF ERROR NO. 3 
(Relating to action of trial court in giving Common-
wealth's instruction No. 3, authorizing arrests with-
out warrant for misdemeanor) . . . . . . . . . . . . . . . 13 * 
Argument relating to same . . . . . . . . . . . . . . . . . . 14 * 
ASSIGNMENT OF ERROR NO. 4 
(Relating to Commonwealth's finding instruction 
No. 4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i6* 
Law and argument relating thereto . . . . . . . . . . . . 17* 
ASSIGNMENT OF ERROR NO. 5 
(Relating to trial court's action in refusing new trial 
on account of after-discovered evidence) . . . . . . . . 1 9 * 
Law and argument relating thereto . . . . . . . . . . . . 20* 
ASSIGNMENT OF ERROR NO. 6 
(Relating to action of trial court in overruling mo-
tion to set aside the verdict because contrary to law 
and the evidence) . . . . . . . . . . . . . . . . . . . . . . . . . 2 2 * 
: 
Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 3 * 
Certificate of Counsel . . . . . . . . . . . . . . . . . . . . . . . . . . 24 * 
CITATIONS 
Bowles' Case, 103 Va. 816 . . . . . . . . . . . . . . . . . . . . . . 18* 
Crosswhite v. Barnes, 13 9 Va. 471 . . . . . . . . . . . . . . . . I 5 * 
Code Sections 4789 & 4534 . . . . . . . . . . . . . . . . . . . . . I 1 * 
Hine's Case, 136 Va. 728 . . . . . . . . . . . . . . . . . . . . . . . . 22* 
Johnson's Case, 126 Va. 770 . . . . . . . . . . . . . . . . . . . . 21* 
Powell's Case, 133 Va. 756 . . . . . . . . . . . . . . . . . . . . . . 21* 
Wither's Case, 109 Va. 837 . . . . . . . . . . . . . . . . . . . . . 11* 
Zimmerman's Case, 167 Va. 578 . . . . . . . . . . . . . . . . . . 22* 
IN THE 
Supreme Court of Appeals 
of Virginia 
AT RICHMOND 
Record No. 2537 
JOHN HALL 
vs. 
COMMONWEAL TH OF VIRGINIA 
PETITION 
To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Your petitioner, John Hall, would respectfully show un-
to this Honorable Court that he is aggrieved by a certain final 
judgment pronounced against him by the Honorable Circuit 
Court of Dickenson County, Virginia, on the 24th day of June, 
1941. 
An authenticated copy of the transcript of the record of 
this case is exhibited and asked to be treated along with and as 
a part of this petition. 
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PROCEEDINGS IN THE TRIAL COURT 
Your petitioner was indicted at the March term, 1941, of 
the Circuit Court of Dickenson C~unty, Virginia, for an alleged 
attempt to maim, disfigure, disable or kill one Estil Willis, who 
was acting in the capacity of a Deputy Sheriff for said 
2 * County. He was, * also, indicted at the same time for an 
offense of the same kind against one Nolen Mullins, an-
other Deputy Sheriff, who was acting along with the said Estil 
Willis in what was called an attempt to arrest your petitioner, 
as will hereinafter more fully appear. 
By agreement, these two cases, which were really one and 
the same transaction, were hearci together. Your petitioner was 
acquitted in the latter case; but in the former he was found guil-
ty by the jury, and his punishment was fixed at confinement in 
the State Penitentiary for the term of two years. And the Hon-
orable Circuit Court of Dickenson County, Virginia, on a mo-
tion subsequently made by your petitioner to set aside said ver-
dict. overruled same, and, thereupon, entered the judgment com-
plained of and sentenced him to a term of confinement in the 
State Penitentiary in accordance with the verdict of the jury. 
Thereafter, your petitioner made another timely and ap-
propriate motion to set aside the verdict and grant him a new 
trial on account of after-discovered and material evidence, here-
inafter set forth; which latter motion was heard by agreement 
and on affjdavits, on the 7th day of July, 1941, (481-483), 
and was then and there overruled, to which action of the trial 
court your petitioner excepted, and on which ruling judgment is 
now sought; and from which-judgments, in ·overruling his mo-
tion to set aside the verdict and in overruling his further mo-
tion for a new trial on account of the after-discovered material 
evidence, and on account of the various assignments of error of 
the learned trial court hereinafter shown, your petitioner res-
pectfully seeks an appeal, a rehearing, and a judgment of this 
Honorable Court. 
3 * *There is some slight conflict in the evidence of the Com-
monwealth and that of your petitioner, relating to the 
facts and circumstances surrounding the parties at the time of the 
occurrences hereinafter to be detailed, but it is thought that there 
is no conflict in the physical facts, or the phase of the evidence 
offered by the respective parties relating to the specific assign-
ments of prejlldicial error ·relied upon. 
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LEGAL QUESTIONS INVOLVED 
The legal questions involved in this application for an ap-
peal are: 
( 1). Whether or not a Notary Public is a conserva-
tor of the peace, and as such has the right to carry a pistol 
or pistols, concealed or unconcealed; and, if so, whether or 
not he has this right althougl1 he may not be acting in the 
discharge of his official duties at the time; 
( 2) . Whether or not the trial court was right in 
allowing certain hearsay evidence to be introduced by the 
Commonwealth, as de.tailed by Estil Willis, the Deputy 
Sheriff (10), over your petitioner's objection; 
(3). Whether or not the trial court was right in giv-
ing an instruction (Number 3) for the Commonwealth 
(over defendant's objection-41 o), telling the jury, in 
effect, that the officer had the right to arrest your petition-
er without a warrant for a misdemeanor not co111mitted in 
his presence, etc. ; 
4 * * ( 4) Whether or not an officer has the right to 
make an arrest for a misdemeanor on hearsay information 
or for a misdemeanor not committed in his presence; · 
( 5) . Whether or not instruction No. 4 ( 41 1) , which 
was g:ven at the request of the Commonwealth, over the 
objections of your petitioner, omitted reference to certain 
evidence offered by petitioner, assumed the existence of 
facts where the evidence was conflicting, took a partial view 
of the evidence, and, hence, amounted to a finding instruc-
tion, or one directing a verdict, contrary to the law; and, 
( 6) . Whether or not the trial court was right in 
overruling your petitioner's motion to set aside the verdict 
on account of the rulings and misdirection of the court, as 
aforesaid; and in overruling petitioner's further motion for 
a new trial on account of after-discovered material evidence, 
which, under the exceptional facts and circumstances of his 
case and his physical conditions, he could not have by any 
k;nd of diligence foun~ out was available to him prior to 
the trial. 
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THE FACTS 
The facts, insofar as thought necessary to detail in view of 
the issues here involved, are now concisely stated as follows: 
Your petitioner, who was a Notary Public, duly commis-
sioned and qualified to act as such in and for the County 
5 * of Dickenson, *State of Virginia (3 16), was in the Town 
of Haysi in said County on the evening of the 24th day 
of December, 1941, and had in his possession two pistols, one 
of which he had before he came into the town and the other one 
of which belonged to him, the latter of which he had loaned to 
one Danny Arrington the previous Saturday, and which was 
returned to him by the said Arrington on that same evening. 
The pistol Arrington had was a nickel-plated one, and when the 
~:a£d Arrington called him into his place of business and return-
ed this pistol, or gun, as it is called in the evidence, your pe-
titioner placed it in his right front pocket and started on his way 
home. He met one Willis Branham, with whom he was going 
home, and pulled the small pistol up out of his pocket to show 
it to him; he walked on up the street with Willis Branham in 
the direction of his home and the said Branham's truck, which 
was parked on the opposite side of the street and in which he 
intended to ride home; and, just as he got opposite the place 
where the truck was parked and started to leave the sidewalk to 
cross the narrow twenty ~seven foot street to the truck, some 
one, who was not known to him at the time, ran up behind him 
and suddenly grabbed him. There is some conflict in the evi-
dence as to just how he was grabbed; but there is no conflict 
in the fact that, while he was walking along peaceably and quiet-
ly, he was suddenly grabbed from behind. About the same 
time, someone shot him in the left shoulder, as hereinafter to be 
shown, and the shot appeared to have come from around the 
left of a car that was parked in the street on petitioner's left and 
close by; but petitioner did not know who fired this shot. 
6* The shot went through petitioner's left *shoulder and 
penetrated his lungs. The man who had grabbed him 
and was holding him did not shoot this shot ( 3 2 1) ; but after 
the shot was fired, the stranger immediately released his hold 
and shoved your petitioner into the street face foremost. Where-
upon, your petitioner snatched his little pistol out of his right 
hand pocket and commenced to fire it with his right hand, and 
while backing away, shot until he fell almost mortally wound-
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ed on the other side of the narrow street. The shot he received 
in his left shoulder, or arm, that penetrated his lungs, caused the 
air from his lungs to pass out through it and soon caused him to 
fall through sheer exhaustion; his left arm was, also, rendered 
useless by reason of that first shot and wound, which he had re-
ceived while he was on the sidewalk. After he fell, and was 
being fired on from different directions by the two men, who 
were still unknown to him, he got his other pistol. but he did 
not use it. Your petitioner. also, states that he received his sec-
ond wound, from the pistol of some person unknown to him at · 
the time, after he had fallen to the ground; and then he received 
the other wounds. A better idea of the nature and locations of 
these wounds can be gotten from the evidence of Dr. J. A. 
Abercrombia, who (294) stated that your petitioner was 
brought to his hospital on the night of the shooting in a very 
serious condition; that he had a bullet hole through his left lung 
and when he breathed the air would come out through the hole 
in his left arm; that a good deal of the air worked under the 
tissues of your petitioner's neck and caused his face to swell and 
his eyes to close. Then, in addition to this, he had bullet 
7* holes in each thigh and one in his scrotum (295), and 
* one is still em bedded deeply in the hip joint. Another 
bullet went entirely through his other thigh. One bullet was 
removed from behind his shoulder blade ( 29 7) . Your pe-
titioner was kept in the hospital for about two weeks (302) 
and then was removed. and had to go back to the hospital twice 
thereafter. One of his lungs collapsed and fluid formed in it 
and it had to be drawn off .. 
It later developed that those two men who ran up behind 
your petitioner were Estil Willis and one Nolen Mullins, both of 
whom were Deputy Sheriffs of Dickenson County, Virginia; 
that Willis was the one who had run up from behind and grab-
bed him, while Nolen Mullins had followed Willis and fired 
into your petitioner from a point near the automobile in the 
r.treet. Estil Willis was shot at the same time and seriously 
wounded, for which wounding your petitioner was tried and 
convicted, as aforesaid. These officers had no warrant. Estil 
Willis testified, in spite of the timely and appropriate objection 
to the legality of such hearsay testimony ( 1 o), that he was told 
by a Mr. Dalton, who could not be located and did not testify, 
that your petitioner was at one time in the drug store drunk with 
two guns out on the table. In about forty minutes thereafter, 
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Estil Willis said, (II) he saw John Hall walking up the street 
and it "looked like he was holding Willie Branham by the arm 
( I 2) and like he was staggering." Before he came out on the 
street, and started up the street, Estil Willis was in the office, or 
place of business, of a Justice of the Peace ( 19) of Dickenson 
County, Virginia, and he knew it ( I 9) ; and, althought he had 
had forty, fifty, or more, minutes time within which to 
8 * *procure a warrant, if he had wanted a warrant for the 
arrest of your petitioner, he did not ask for one ( 1 9) . 
He, also, saw the Mayor o.f the Town of Haysi at about the 
same time ( 20) and he did not ask the Mayor for a warrant. 
Your petitioner was walking up the street peaceably and quiet-
ly when the said Estil Willis and Nolen Mullins ran up behind 
him and the former grabbed him; and Willis claimed that he 
said, ·at the time he grabbed him, "Consider yourself under ar-
rest." If this was said, your petitioner did not heart it. Estil 
Willis did not see the pistols your petitioner had at this time, 
and your petitioner had committed no offense of any kind in hi~ 
presence, or elsewhere. Willis claimed, in answer to a leading 
question of the attorney for the Commonwealth ( 13) , that 
your petitioner, who had his back to him when he was assault-
ed, "put his (petitioner's) left hand under his (petitioner's) 
right arm, and shot him.'' In other words, it was claimed that 
the first shot was fired backwards by your petitioner taking his 
pistol in his left hand and sticking it back under his right arm 
while looking across his shoulder. But the first shot was not 
fired by your petitioner; it was fired by the man on his left near 
the automobile. Eight or ten shots were fired, possibly more, 
( 1 8) and Nolen Mullins, who was close by and on your pe-
titioner's left, was firing. From the physical facts., as detailed 
by Estil Willis, your petitioner submits that it was physically 
impossible for him to have shot Willis in the manner suggested; 
and your petitioner avers, as he swore, that he did not shoot the 
first shot that was fired on this occasion; that it was fired from 
his left and entered his left shoulder. It may be said, 
9 * however, that there is a conflict *in the evidence at this 
point; but, it is submitted, as aforesaid, that the physical 
facts confirm your petitioner's sworn evidence that he did not 
fire the first shot. Estil Willis did not deny that he ran up be-
hind your petitioner and grabbed him, as was proven by other 
witnesses for the Commonwealth, and as admitted by the at-
torney for the Commonwealth in his argument before the jury. 
Mr. Sutherland (439), in detailing the evidence in his argu-
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ment for the Commonwealth before the jury, said that the first 
thought Estil Willis had, when he went up the street behind 
your petitioner to arrest him, was: / will disarm him and get 
those pistols, and see if I can handle him, and he made a grab for 
those things" (pistols). And, again, in construing the evidence 
he said (44 I), among other things, that "the witnesses said it 
looked like Willis went up there with his hands open and placed 
them on John Hall's (your petitioner's hips, and there is where 
he expected to find those pistols, and as I said it didn't happen to 
be in his holster at that time", etc. 
Hence, Estil Willis, the Deputy Sheriff, did not see the pis-
tols, and it may be stated as a fact that he was acting altogether 
on what some one had told him, and without having requested 
a warrant from the Justice of the Peace or the Mayor, both of 
whom were right by him at least forty minutes immediately pre-
ceding this attempted arrest for what he had heard was a mis-
demeanor. Then, again, the attorney representing the Com-
mon wealth ( 44 3 at top) ridiculed the idea that, because your 
petitioner had a commission as a Notary Public, he had the right 
to carry a pistol. 
Estil Willis claimed that he had been told some forty or 
1 o* fifty *minutes, or more, prior to the shooting, that your 
petitioner was drunk; but he saw your petitioner as he 
was on his way home, walking along peaceably and quietly by 
the side of Mr. William Branham, and the only thing Willis 
claims to have actually seen was that he observed his legs and 
that your petitioner appeared to be staggering. Actually, from 
his own evidence, Estil Willis, the Deputy Sheriff, made no ef-
fort whatsoever to ascertain whether or not your petitioner was 
drinking, or drunk, prior to attacking him in the manner as 
d~sclosed by the record in this case. 
ASSIGNMENT OF ERROR NO. 1 
The Honorable Circuit Court erred in refusing to give, at 
the instance of your petitioners, instruction No. 3 (4 I 7) as re-
quested, and which was as follows: 
"The Court instructs the jury that defendant was at 
the time of the difficulty a Notary Public, a peace officer, 
and that he had the right to carry on his person a pistol or 
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pistols, and had the right to carry same either concealed or 
unconcealed.'· 
The Honorable Circuit Court, also, erred in amending said 
instruction, and in giving it as the court's instruction No. 3A 
(417), whereby the jury was told, in substantial effe~t. that 
your petitioner had no right to carry a pistol or pistols, unless he 
was at the time and place of so doing actually engaged in the dis-
charge of his official duties as a Notary Public: to which in-
struction as amended, and the refusal of the court to modify 
same, and in giving it over your petitioner's objection in its 
amended form, your petitioner then and there excepted. The 
· said amended instruction, the objections thereto with the 
11 * specific reasons assigned, *to which attention is invited, 
appears at pages 41 7 and 41 8 of the record. 
THE LAW AND ARGUMENT 
For the proposition of law that a Notary, Commissioners 
in Chancery, etc., are conservators of the peace, and may carry 
a pistol concealed, even though not actually engaged in the dis-
charge of some official duty at the time, see Sections 4 789 and 
4534 of the 1936 Virginia Code, and the case of Withers v. 
Commonwealth, 109 Virginia, page 837. 
It will be observed that this Honorable Court expressly 
held, in the Wither' s case, supra, that Commissioners in Chan-
cery, who are mentioned in the statute along with Notaries, may 
carry concealed weapons, and that the qualifying clause in the 
old Code, "while in the discharge of his official duty", does not 
apply to him; but that it applies only to "Collecting Officers". 
The Section 3 780 of the old Code was carried forward, 
and, insofar as this part of it is concerned, now appears as Sec-
tion 4534 of the 1936 Code of Virginia, where the same quali-
fying clause still appears, in the very same manner as in the old 
Code, imme4iatel y after and in connection with ''Collecting 
Officers.'' 
Notwithstanding the law, and the objections as above .in-
dicated, the Honorable Circuit Court gave this instruction, and 
allowed the attorneys representing the Commonwealth to argue, 
over the objection of your petitioner's counsel, that your pe-
titioner had no right to carry a pistol. even though he might 
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have held a Commission as Notary Public from the Common-
wealth of Virginia at the time, and was duly qualified under 
the law. 
12 * *This instruction, as given by the learned Circuit Court, 
and the argument of counsel to the jury, under the facts 
and circumstances of the instant case, was not only contrary to 
the statutory laws of Virginia, and the express holding of this 
Honorable Court, but is was highly prejudicial to your petition-
er; and, it is submitted, the Honorable Circuit Court of Dicken-
son County, Virginia, was in error in giving it. 
ASSIGNMENT OF ERROR NO. 2 
The Honorable Circuit Court erred in allowing Estil Wil-
lis to testify for the Commonwealth, over the objection of your 
petitioner, as appears at page Io of the record, that one Dalton 
told him, as he walked into the Post Office earlier that day ( the 
witness said about forty or fifty minutes, or more, before), that 
"John Hall ( your petitioner) is down in the drug store drunk 
and got two pistols out on the table down there." This evidence 
was not only objected to and the reasons fully stated in sup-
port of said objections ( 11- 12), but the action of the court was 
duly and regularly excepted to. 
ARGUMENT 
If one can be arrested for a misdemeanor upon mere hear-
say evidence, without a warrant, then, it is submitted, a warrant 
is never necessary, as your petitioner is advised, in any case 
against a misdeameant. This is contrary to the rule of law laid 
down and followed consistently by our Virginia Supreme Court 
of Appeals, and it is not necessary to cite authority for the propo-
sition. The learned Circuit Court recognized this rule, 
13 * but it said the evidence *was being admitted to show 
11
what caused the officer to act." But an officer cannot 
act-under the law-on mere _hearsa·y. If the trial court meant 
to say that it was admitted for the purpose of showing why 
the officer went up the street, that would not have been proper 
under the then existing circumstances because this officer swore 
that he did not see your petitioner until forty or fifty minutes, or 
maybe a longer period of time, after this man Dalton is alleged 
to have told him he was in the drug store drunk, with two pistols 
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on the table. He didn't go to the drug store and he was not act-
ing on this hearsay suggestion. If he was, it may be said, he 
waited long enough for a drunk man to become perfectly sober 
before acting on it. 
And, then, it may be said, that he was in the of fi~ of the 
Justice of the Peace and right in his presence, as well as in the 
presence of the Mayor of the Town of Haysi, for more than 
forty or fifty minutes, and not only failed to ask for a warrant 
but failed to even mention the matter to either of these con-
servators of the peace. 
It is thought to be entirely unnecessary to further argue, or 
cite authorities in support of, this assignment of error; and, it 
is respectfully submitted, it will readily appear that the learned 
Circuit Court erred in allowing this evidence to go before the jury 
for any purpose. 
ASSIGNMENT OF ERROR NO. 3 
The Circuit Court erred in giving instruction No. 3, page 
41 o of the record, for the Commonwealth, over the objection of 
your petitioner, the grounds of which objection were 
14 * clearly set *forth and argued and overruled (4 r r), and 
the action of the court duly excepted to. The instruction 
complained of is as follows: 
"The Court instructs the jury that if the defendant 
was drunk on the street in the Town of Haysi, where more 
than one other person was in view, then Estil Willis a& 
Deputy Sheriff or T ~wn Sergeant, had the right to, and 
it was his dµty, to. arrest the· defendant, either by virtue of, 
or without a warrant; and this is so even if the defendant 
was a Notary Public, and was not at the time creating a 
disturbance or molesting anyone, but peacefully walking 
along the sidewalk.'' 
ARGUMENT 
The vice of this instruction is apparent: 
If it embodies a correct statement of the law, then it must 
follow that an officer never has to have a warrant in order to be 
able to make a legal arrest of a misdemeanant. It told the jury 
that, if your petitioner was drunk on the street in the Town of 
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Haysi, where more than one person was in vi,ew, then Estil 
Willis had the right, and it was his duty to arrest your petition-
er, with or without a warrant; and this in effect told the jury, 
of course, that this was true whether or not Estil Willis, the of-
ficer, actually saw him drunk. In other words, if your petition: 
er had previously been drunk on the streets of Haysi, say a month 
before, and some one had told the officer, Estil Willis, about it, 
then the jury were told that, under such circumstances, he had 
the right to arrest your petitioner for that offense without a 
warrant. 
The right to arrest one for a misdemeanor without a war-
rant, as clearly pointed out to the trial court at the time (41 o), 
exists only when the misdemeanor has been committed in the 
presence of the officer. This elementary proposition is, 
15 * as your petitioner *is advise.cl, so strongly embedded in 
the substantive law of this state that it hardly requires 
citation of authority to support it. The fact is, as your petition-
er is advised, this Honorable Court has gone a step furth_er and 
has held that an officer cannot legally make an arrest for a mis-
demeanor not committed in his presence even though a warrant 
has actually been issued against the misdemeanant, unless the of-
ficer bas that warrant with him. See Crosswhite v. Barnes, I 3 9 
Virginia 471. 
Not only was there a failure to procure a warrant issued in 
the instant case, but there was no conceivable reason for this of-
ficer failing to get one, if he was acting on the information ad-
mitted in evidence, because this information had been conveyed 
to him by hearsay, as he swore, and as petitioner has heretofore 
pointed out, forty or fifty minutes--or even more minutes-be-
fore the so-called attempted arrest, and this officer was in the 
very presence of a Justice of the Peace, and the Mayor of the 
Town, all this time, and didn't even mention a warrant to 
them. 
The trial court by this instruction not only made it ap-
pear legal for the officer to arrest your petitioner, if he had ever 
theretofore been drunk in the Town of Haysi. where more than 
one person was in view, but it told them it was his duty to ar-
rest him without a warrant; and it, in effect, told them it was 
his duty to-make the arrest whether he saw your petitioner drunk 
or not, if more than one person happened to be in view. It does 
not even indicate whose view. Whether it was in petitioner's 
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view of more than one person, or one or more persons' view of 
the officer, or one or more persons' view of each other in 
I 6 * the Town of *Haysi; or whether it referred to the par-
ticular time when this difficulty arose, earlier that day, 
the day before, or the month or year before. 
It went even further and told the jury, in effect, that the 
officer had the same right to arrest without a warrant as he 
would have had if he had had a warrant in his possession at the 
time. 
And, aside from its other vices above pointed out, it was 
in fact so utterly confusing and incongruously flexible that it 
was capable of at least four different constructions by the jury, 
not one of which was co~sistent with the elementary and well 
established rule of law that was supposed to safeguard the rights 
of your petitioner in securing one fair trial of his case. There-
fore, it is submitted, this instruction should not have been giv-
en; and the giving of it, over the protest and specific objections 
as set forth at page 4 x 2 of this transcript, was highly prejudicial 
to your petitioner, and constituted error on the part of the Hon-
orable trial court, which, as your petitioner is advised,. ought to 
be reviewed and reversed. 
ASSIGNMENT OF ERROR NO. 4 
The trial court gave, at the request of the Commonwealth 
and over the objections of your petitioner, instruction No. 4 
(4 I 1), as follows: 
''The Court tells the jury that if they believe, beyond 
a reasonable doubt, that at the time of this difficulty the 
defendant was drunk, and that Willis, the Deputy Sheriff, 
undertook to arrest him, and, in so doing, was using no 
violence other than to tak2 hold of him with his hands, 
and that the defendant thereupon shot and wounded Wil-
l 7* lis, to prevent *being arrested, then he is guilty of a mal-
icious wounding, punishable by from one to ten years in 
the penitentiary." 
This instruction was objected to because it ignored mater-
ial evidence, and hence gave only a partial view of the entire evi- . 
dence in the case, and consequently amounted to a finding in-
struction, directing the jury to convict your petitioner and send 
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him to the penitentiary from one to ten years. The specific ob-
jections to it, _and reasons assigned in support of them, were ful-
ly set forth and argued before the learned trial court; but the 
said court overruled the objections and gave the instruction as 
. requested, and this assignment of error follows. 
LAW AND ARGUMENT 
It is hardly necessary to do more than to refer to the grounds 
of objection, set out at large on pages 412 and 413 of the trans-
cript, in support of this assignment of error; but this will be 
added in an effort to amplify at least one objection to it. 
Your petitioner did not know who assaulted him, and he 
did not shoot first. and did not contend that Estil Willis shot 
first-he said Willis did not shoot the first shot-that the first 
shot came from his left, and was fired by some one in the street 
from about the parked automobile to his left in the street, where 
it was afterwards discovered the other officer was located, and 
from which point he was actually firing. 
If Nolen Mullins fired that first shot, or if there was con-
flict on that point, then that was a vital part of the evidence 
that was entirely omitted from the objectionable instruction in 
question. The two officers were acting together at the same 
time. 
1 8 * * And this Honorable court held in the McReynold' s case 
( 15 S. E. 2d p. 72) that the two officers were partici-
pants, and acted in concert, and that 
"All that was said and done by participants in a com-
mon enterprise during its immediate progress becomes a 
a part of the transaction itself." 
Estil Willis said he plucked Nolen Mullins on the sho-µlder 
and they started out of the restaurant together-they went ful-
ly armed following your petitioner without his knowledge. If 
one of them fired on your petitioner, as he did, and actually 
shot him, and the other man, Est:I Willis, grabbed him as a part 
of the same common act, before your petitioner fired, as con-
tended by your petitioner, then it was error to omit these facts 
from the finding instruction complained of. In any event, it 
could not be said, under such circumstances, that he acted mal-
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iciously in firing in self defense. It, in fact, omits all of the evi-
dence of your petitioner, and the fact that he did not know the 
men who assaulted him were officers. If your petitioner's evi-
dence and/ or that of Nolen Mullins is to be considered at alt 
as your petitioner is advised it should be, then it was improper 
to omit all reference thereto in a finding instruction. 
In the Bowles' case, r 03 Virginia, page 816, Justice Card-
well, in speaking for this Honorable Court, at pages 830 and 
8 3 1, among other things, said: 
''It is axiomatic that the jury are the judges of the 
weight and credibility of the evidence, and in reaching their 
conclusions they must take into consideration all of the 
evidence adduced, whether by the Commonwealth or by 
the prisoner, and where an instruction given is intended to 
present the theory of the prosecution as to the motive which 
induced the commission of the crime charged, the instruc-
tion, if so framed as to exclude from the consideration of 
the jury the evidence of the accused tending to show a dif-
ferent state of facts from those stated, is erroneous and con-
stitutes reversible error. 
''In this case the prisoner had testified as to facts and 
circumstances surrounding the shooting of the deceased, 
19* which, if believed by the jury, *would have made the homi-
cide an offense less than that of murder in the first degree, 
and it was for them to say whether these facts and circum-
stances were true or not, although they were not testified 
to by any witness other than the prisoner himself. 
"As was said by the court in Allison v. U. S., r 60 U. 
S. 203, 16 Sup. Ct. 252, 40 L. Ed. 39;; 'Justice and the 
law demand so far as. reference was made to the evidence, 
that that which was favorable to the accused should not be 
excluded,' And the same court said in Wallace v. U. S., 
162 U.S. 475. 16 Sup. Ct. 859, 40 L. Ed. 1039: 'Neces-
sarily it must frequently happen that particular circum-
stances qualify the character of the offense, and it is 
thoroughly settled that it is for the jury to determine what 
effect shall be given to circumstances having that tendency, 
whenever made to appear in the evidence.' " 
Hense, it will be seen from the foregoing that an instruc-
tion which leaves out an essential view of the case, as the one in 
question did, it is erroneous and should not have been given. 
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Justice Cardwell further said in the Bowles' case, at the 
bQttom of page 831 and top of page 832: 
"Nor can the instruction be sustained upon the rule 
that any evidence tending to support a state of facts is suf-
ficient to justify the court in giving an instruction appli-
cable thereto. This would be a total misapprehension of 
the rule; nor can it be sustained upon the rule that the in-
structions must be taken as a whole, and any defect in an 
instruction may be cured by another instruction; nor by 
the rule that if the court can see from the whole record that 
no other verdict could have been found than that render-
ed by the jury, had there been no error in the instruction, 
it will not reverse the judgment because of an erroneous in-
struction given. tf 
Hence, it appears that the action of the trial court in giv-
ing this instruction was not only prejudicial to your petition-
er but the vice of the instruction is incurable in any event. 
ASSIGNMENT OF ERROR NO. 5 
The trial court, also, erred in refusing to grant to your 
~o * * petitioner a new trial on account of the after discover-
ed .?vidence of Charlie Hall (481-483), Harold Counts 
(485), and others, because said evidence was very material and 
such as that in another trial would produce an opposite result 
on the merits of his case. It is evidence that is not cumulative, 
corroborative or collateral, and it is such, under the peculiar cir-
cumstances of this case, as could not have been discovered by the 
ure of due diligence, and same can and will be produced at an-
other trial. Your petitioner says that he was so seriously 
wounded, as the facts above related show, that he was not phy-
f • c11ly able to locate and interview the witnesses who happened 
to be present on Christmas Eve when this shooting occurred, 
and that he did not know who was there and saw it; that he got 
this information after he was tried and convicted (487) : that 
his brother, Levi Hall, heard about the evidence mentioned in 
the affidavits of Harold Counts and Kelsey Stanley, and Char-
lie Hall, the other witnesses, told him in person, for the first 
time, July 4, 1941, ( which was after his trial and conviction), 
tb:1t he wa~ pre~ent on the street at the time of the shooting and 
saw Nolen Mullins (the man to your petitioner's left in the 
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street), shoot the first two shots, and that Willis fired a shot, 
as detailed in Sergeant Hall's affidavit (484), before your pe-
titioner fired. 
LAW AND ARGUMENT 
There was no affidavit made in opposition to your pe-
titioner's motion, and no effort made to in any way impeach 
the affiants, or to indicate that the facts were different from 
what were detailed in their respective affidavits. 
2 1 * * In the light of this evidence, if it had been before the 
jury that tried your petitioner, an entirely different ver-
d:ct would have been entered on the merits. You petitioner 
is advised that the real object of granting new trials in such cases 
is to prevent an erroneous judgment being entered, and that in 
the light of the true facts of his case an erroneous judgment has 
been entered: and that the Honorable Circuit Court was in error 
in overruling his motion for a new trial. Your petitioner is ad-
vised that courts, as a general rule, are slow to .entertain mo-
tions for a new trial and that one is supposed to exercise due 
diligence to secure all available evidence in his case before trial: 
but he is, also, advised that, under the peculiar facts of his case, 
and on account of the grave nature of the wounds he received, 
and the resulting inability to get in touch with all available wit-
nesses, the rulings of this Honorable Court make his case an 
exceptional one, and that the ends of justice, under the peculiar 
circumstances, warrant a rehearing and reversal of the action of 
the Honorable Circuit Court in overruling his motion for a new 
trial on the ground of after-discovered evidence. (See John-
son's case, 126 Va. 770, 778.) But whethe·r or not his case is· 
an exceptional one, on account of his extreme physical condi-
tion, petitioner is advised that, under the general rule of law 
governing new trials on account of after-discovered evidence, 
he was entitled to a new trial. 
In Powell's case, 133 Virginia, page 756, it is said, inter 
alia: 
"The attorney for the Commonwealth introduced no 
counter affidavit, or other evidence, to controvert the truth 
of the affidavit. That being so, we must hold, on the case 
as presented to us, that the statement contained in the af-
fidavit is true." 
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22* *In the Hines' case, 136 Virginia, page 728, 739, Justice 
Kelly, speaking for the court, among other things, we find 
the following: 
"Nor was the after-discovered evidence of such 'mere-
ly cumulative, corroborative or collateral character' as that 
it ought to have been excluded. It was specific and cir-
cumstantial upon a vital point, and if true (which was a 
question for the jury) it was such as that it would prob-
ably. if not necessarily, have produced a different result. 
In such cases, the general rule of exclusion does not apply. 
Johnson v. Commonwealth, 126 Virginia, 770, 777; 1 o 1 
S. E. 341; Barsa v. Kater, 121 Virginia 290; 93 S. E. 
613." 
In Zimmerman's case, 167 Virginia 578, at page 586, Jus-
tice Hudgins, speaking for the court ( 193 7) , among other 
things, said: 
''The accused not being .able to discover this evidence 
in time, now submits it to the court for the purpose of ob-
taining a new trial in order that another jury may have the 
benefit of such evidence in determining his guilt or inno-
cence. If this evidence was all, under the ruling of the Hines 
Case, the motion should be sustained. But in this case 
numerous counter affidavits by the Commonwealth were 
filed denying the truth of every material statement alleg-
ed by the accused to have been discovered after the ver-
dict. We have held in numerous cases that under such cir-
cumstances it was the duty of the trial judge to receive such 
counter affidavits or other legal evidence offered, and from 
all the evidence introduced for and against the motion, to de-
termine whether or not the new evidence, if offered would 
probably result in a different verdict. Wilson's Ex'r. v. 
Keckly, 107 Va. 592; 59 S. E. 383; Pauley v. Common-
wealth, 151 Va. 510; 144 S. E. 361; Fennerv. Common-
wealth, 152 Va. 1014, 148 S. E. 821; Akers v. Common-
wealth, 155 Va. 1046, 156 S. E. 763; Holmes v. Com-
monwealth, 156 Va. 963, 157 S. E. 554." 
As heretofore pointed out, there were no counter affidavits, 
or countervailing evidence of any kind, introduced or offered by 
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the Commonwealth to refute or in any way militate against the 
force of petitioner's aforesaid affidavits in the instant case. 
ASSIGNMENT OF ERROR NO. 6 
The Honorable trial court erred in refusing to set aside the 
verdict of the jury and grant your petitioner a new trial 
23 * because *same was contrary to the law and the evidence, 
and for reasons set forth in support of said motion, as 
well as the foregoing specifications of error. 
CONCLUSION 
For the foregoing reasons, your petitioner prays that a writ 
of error be granted, and that a supersedeas be awarded him, in 
order that the judgment of the Honorable Circuit Court of 
Dickenson County, Virginia, for cause of error aforesaid, before 
you may cause to come in order that the same may be heard, and 
the judgment aforesaid reviewed and reversed. 
Petitioner's counsel have this day mailed to the attorney 
for the Commonwealth of Dickenson County, Virginia, at his 
office and place of business in Clintwood, Virginia, a duplicate 
original of this petition and brief. Petitioner's counsel waive 
the right of oral presentation, but give notice that this petition 
and brief will be relied upon and adopted as their opening brief 
in the event an appeal is granted. 
This petition is to be filed with Honorable M. B. Watts, 
Clerk of the Supreme Court of Appeals of Virginia, at Rich-
mond, Virginia. 
This the 29th day of September, 1941. 
By Counsel: 
M.M. LONG. 
St. Paul, Virginia. 
BURNS & LIVELY, 
Lebanon, Virginia. 
JOHN HALL. 
24* *We, M. M. Long, A.G. Lively, and Clarence C. Burns, 
attorneys practicing in the Supreme Court of Appeals of 
Virginia, do hereby certify that, in our opinion, for errors shown 
above, it is proper that the judgment of the Honorable Circuit 
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Court of Dickenson County, Virginia, in the foregoing case of 
Commonwealth v. John Hall should be reviewed and reversed. 
Given under our hands, this the 29th day of September, 
1941. 
Received Sept. 3 o, 1941. 
M.M. LONG, 
St. Paul Virginia. 
CLARENCE C. BURNS, 
Lebanon, Virginia. 
A. G. LIVELY, 
Lebanon, Virginia. 
M. B. WATTS, Clerk. 
October 16, I 941. Writ of error and supersedeas award-
ed by the Court. No. bond. 
M.B.W. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Dickenson County. 
Commonwealth of Virginia, Plaintiff. 
vs. MAIMING AND SHOOTING TO KILL 
John Hall, Defendant. 
STENOGRAPHIC REPORT OF TESTIMONY AND 
OTHER INCIDENTS OF THE TRIAL THERE-
IN AND CERTIFICATE OF EXCEPTIONS. 
NOTICE 
TO: Mr. Hansel Fleming, C::ommonwealth's Attorney: 
Please take notice that the undersigned will, on the 1 1th 
day of August, 1 941, at the office of the Honorable A. A. Skeen, 
Judge of the Circuit Court of Dickenson County, in Clintwood, 
Virginia, at ten o'clock, a. m., or as soon thereafter as practic-
able, tender to the said Judge his Certificate of Exceptions in 
the case of Commonwealth of Virginia v. John Hall, Defend-
ant, copy of which is hereto attached, and will apply to the said 
Court to sign and seal the same and make it a part of the record 
in this case. 
JOHN HALL. 
By M. M. LONG, 
BURNS & LIVELY, 
Counsel. 
Legal service of the foregoing notice is hereby accepted. 
This the 6 day of August, 1941. 
COMMONWEAL TH OF VIRGINIA, 
By: HANSEL FLEMING, 
Commonwealth Attorney. 
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ORDER 
This day came the parties, by their attorneys, and the De-
fendant, John Hall, by counsel, tendered to the Judge for signa-
ture a stenographic report of testimony and other incidents of 
the trial in the above-styled case and Certificate of Exceptions: 
and, it appearing to the Court, in writing, that Hansel Fleming, 
Attorney for the Commonwealth, has had reasonable notice that 
said stenographic report of testimony and other incidents of the 
trial and Certificate of Exceptions would be presented at this 
time and place to the Judge for his signature, the said steno-
graphic report of testimony and other incidents of the trial and 
Certificate of Exceptions, was on this the I 1th day of August, 
I 941, within sixty days from the time final judgment herein 
was entered, received, signed and sealed by the Judge of this 
Court, and ordered to be made a part of the record in this case. 
ALFRED A. SKEEN. 
Judge. 
page 6 ] VIRGINIA: 
In the Circuit Court of Dickenson County. 
Commonwealth of Virginia, Plaintiff. 
vs. MAIMING AND SHOOTING TO KILL. 
John Hall, Defendant. 
Stenographic report of all the testimony, together with all 
the motions, objections and exceptions on the part of the res-
pective parties, the action of the Court in respect thereto, all the 
im:tructions, offered, amended, granted, and refused, and the ob-
jections and exceptions thereto, and all other incidents of the 
trial in the case of Commonwealth of Virginia, Plaintiff, v. 
John Hall. Defendant, tried in the Circuit Court of Dickenson 
County, Virginia, at Clintwood, on June I 9, 20, 21, 22 and 
23, 1941, before the Honorable A. A. Skeen, Judge, and a jury. 
APPEARANCES: 
Hansel Fleming, Esq., Commonwealth Attorney for 
Dickenson County, Virginia. 
S. H. Sutherland, Esq., of Clintwood, Virginia, 
page 7 J Geo. C. Sutherland, Esq., of Grundy, Virginia, 
Counsel for the Plaintiff. 
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A. G. Lively, Esq., of Messrs. Burns and Lively, of 
Lebanon, Virginia, and 
M. M. Long, Esq., of St. Paul, Virginia, 
Counsel for the Defendant. 
The jury was selected and sworn, to try both cases. 
The witnesses were sworn and excluded from the court 
room. 
By Mr. S. H. Sutherland: 
D:d your Honor charge the jury, or was that waived? I 
think being two indictments it would be proper. 
By the Court: 
I will charge them now. Gentlemen of the Jury. you have 
been sworn to try two cases. One is for malicious assault upon 
Estil Willis. If you should find the defendant guilty of a malici-
ous wounding, with intent to maim, disfigure, disable or kill, 
that offense is punishable by from one to ten years in the peni-
tentiary. If you should find him guilty of a felony, but not 
guilty of a malicious wounding, but guilty of an unlawful 
wounding, this offense is punishable by from one to five years 
in the penitentiary, or, in your discretion, by confinement in 
jail not exceeding twelve months. and a fine not exceeding $500. 
If you should find him not guilty of a felony. but guilty of com-
mon assault and battery, this offense is punishable by confine-
ment in jail not less than twelve months, or fine of $500, either 
or both. 
page 8 ] The second indictment is for an attempt to kill and 
murder Nolen Mullins. If you should believe be-
yond a reasonable doubt that the defendant is guilty of an at-
tempt to kilt and if you should further believe that had he kill-
ed Nolen Mullins he would have been guilty of murder in the 
first degree, then an attempt to commit that offense is punish-
able by from one to ten years in the penitentiary. If you be-
lieve, however, he attempted to kill, but that if he had accom-
plished the act, he would have been guilty of any felony less 
than murder in the first degree, this offense is punishable by 
from one to five years in the penitentiary, or, in your discre-
tion, by confinement in jail not exceeding twelve months. 
Proceed with your statement. 
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THEREUPON. opening statement was made by Mr. S. 
H. Sutherland, -on behalf of the Commonwealth, and by Mr. 
M. M. Long. on behalf of the Defendant. 
THEREUPON, the following evidence was introduced on 
behalf of the Commonwealth: 
ESTIL WILLIS. the first witness. being duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION· 
By Mr. S. H. Sutherland: 
Q. 1 You are Estil Willis? 
page 9 ] A. Yes. sir. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 Do you hold any official position in this county? 
A. Yes, sir, Deputy Sheriff and Town Police in the town 
of Haysi. 
Q. 4 Were you that last December? 
A. Yes. sir. 
Q. 5 I notice you have a uniform on with the words on it 
"Deputy Sheriff". Did you have that kind of clothing on last 
December 24th? 
A. Yes, sir, I did. 
Q. 6 Is that the same clothing or like clothing? 
A. It is the same coat. I didn't have these pants on. but 
I had on the same coat and cap. 
Q. 7 On the 24th day of last December did you see the 
defendant over there, John Hall. anywhere? 
A. Yes, sir. 
Q. 8 Where did you see him? 
A. In the town of Haysi. 
Q. 9 Did he do anything to you on that occasion? 
A. Yes, he shot me. 
page 1 o ] Q. 1 o How long before he shot you was it that 
you had first seen him on that day? 
A. A minute or two. 
Q. 11 Before that time where had you been that day? 
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Estil Willis 
A. I had been around Haysi part of the day and up on 
Backbone Ridge. I had not been in but a short time from Back-
bone Ridge. 
Q. 1 2 When you got there did you have any informa-
tion about the defendant, John Hall, as to what his condition 
was, or where he was? 
By Judge Lively: 
That question is objected to because it seeks to elicit hear-
say and irrelevant and prejudicial matter. 
By the Court: 
Objection overruled. 
By Judge Lively: 
Exception. 
A. Well, yes, I walked in the post office and a school 
teacher, Mr. Dalton, him and his wife were in there, and he said, 
''Mr. Willis, John Hall is down in the drug store drunk and got 
two guns out on the table down there." 
By Judge Lively: 
Motion is here made to strike out the answer of the wit-
ness because it details hearsay· and irrelevant and prejudicial 
matter. The only authority which this prosecutor 
page 11 ] had a right to act under, it having been conceded 
he had no warrant, was such, if any, acts by the de-
fendant as were committed in his presence. 
By the Court: 
Gentlemen of the Jury, this evidence is received not for the 
purpose of establishing the contention that John Hall was drunk, 
but is received for the purpose of showing what caused the of-
ficer to act. 
By Judge Lively: 
We except to the ruling of the Court for the reasons stated. 
Q. 1 3 Did you have similar information from any oth-
ers? 
By Judge Lively: . 
Same objection and exception. 
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A. I was down about in front of the- hardware and Dock 
Kilgore told he (interrupted). 
By Judge Lively: 
We object to that. 
By the Court: 
Don't detail what he said. 
Q. 14 How long was it until you saw John Hall after 
you got this information? 
A. I guess it was forty or fifty minutes, or maybe not so 
long, or maybe a few minutes longer. 
Q. 15 Did (interrupted) . 
By Judge Lively: 
I believe we ought to state our position to your Hon-
page I 2 ] or, and we probably ought to do it in the absence 
of the jury. We feel this is clearly error, and we 
would like to make our position clear to the Court at this time. 
By the Court: 
I don't see any necessity for excluding the jury. The Court 
is permitting him to answer for the reasons stated above. 
By Judge Lively: 
Exception. 
Q. 16 Where are Mr. and Mrs. Dalton now? 
A. I don't know. 
Q. 1 7 Have you tried to find them and summon them 
here? 
By Judge Lively: 
Same objection and exception. 
A. Yes, sir. 
Q. 1 8 Then you say you saw him a moment or two be-
fore this occurred? 
A. Yes, sir. 
Q. 1 9 Where were you? 
A. I was sitting in Rake's Restaurant, and he walked up 
the street and looked like he was holding Willie Branham by 
the arm and like he was staggering. 
Q. 20 Who was staggering? 
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A. John Hall. 
Q. 2 I And then what did you do, and what did Nolen 
Mullins do? 
page 1 3 ] A. I walked out of the restaurant. I was in the 
back end and I could see him up front, and Nolen, 
I don't know if he was standing or sitting up front, but as I 
walked by I brushed Nolen on the shoulder, and I walked up 
the street and caught up with John, and I said: "John, con-
sider yourself under arrest." He wheeled around and said: 
"What does this mean?" Or something like that. I don't 
know if he had his gun in his left hand or got it out or what, 
but he shot me under like that (indicating). 
Q. 22 He put his left hand under his right arm and shot 
you? 
A. Yes, sir, and right here is the bullet hole where he first 
hit me (indicating) . 
Q. 2 3 In your right breast there? 
A. Yes, sir, and he shot me through one kidney and the 
liver. I grabbed John, and the next shot he shot into the edge 
of the sidewalk, and fire flew, and I seen I was shot and I didn't 
have no gun out or nothing, and I give John a big shove and 
got away from him and got my gun and begin shooting. 
Q. 24 How many times did you shoot? 
A. Three times, and my gun hung up, and when it fail-
ed I had a short gun in my pocket, and I took it out and cocked 
it on him, and he was lying there kicking, and I 
page 14 ] thought he was dying and I didn't shoot no more. 
Q. 25 What did you do then? 
A. I walked behind the department store and Piggly-
Wiggly and up to Sol Rakes' and told Sol Rakes I was shot and 
to take me to the hospital. 
Q. 25 You mean you left the sidewalk from where he 
was? 
A. I left him over next to the bank building. I felt he 
might be 'possuming or something, and I figured he might shoot 
me, and I went down by the Piggly-Wiggly store and depart-
ment store and back up to Sol Rakes' building. 
Q. 26 How many shots did he shoot in all? 
A. I couldn't tell you. 
Q. 27 About how many, do you think? 
A. He must have shot eight or ten. 
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Q. 28 Did he have more than one pistol? 
A. Yes, sir. 
Q. 29 Did you see. the kind of pistol he had? 
A. He had a small thirty-eight Squeezer that he shot me 
with first. 
Q. 30 Is this the pistol he had (showing witness pistol)? 
A. That favors his gun. I reckon it is his. I didn't see 
it for several days. 
Q. 31 Did you have any pistol out when he shot the first 
two shots? 
page i 5 ] A. I did not. 
Q. 3 2 Did you attempt to get any pistol out un-
til after he shot? 
A. Not till he shot me in here ( indicating) and then I 
shoved him, when he shot in the ground or sidewalk, I shoved 
him away from me. 
Q. What was his condition? 
A. He was drunk. 
Q. 34 What were you arresting him for? 
A. For being drunk. 
Q. 3 5 Where is Haysi, is it in Dickenson County? 
A. Yes, sir. 
Q. 3 6 When was this? 
A. 24th day of December, 1 940, about six o'clock in the 
evening .. 
0. 3 7 Were you hit anywhere else except that place? 
A. The last shot he fired he hit me in the foot. 
Q. 38 Where was he when he shot you then? 
A. He was over two-thirds of the way across the road, 
backing off. 
Q. 3 9 What kind of pistol did he shoot you with then? 
A. I don't know. He had them both out. I couldn't 
say. 
Q. 40 He had two pistols? 
page 1 6 ] A. Yes, sir, he had two out at that time. 
Q. 41 You say he was with Willie Branham? 
A. Yes, sir. 
Q. 42 Do you remember anyone else who was present at 
this time? 
A. Well, Nolen Mullins must have been pretty close. 
Q. 4 3 Why do you think that? 
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A. He followed me on up the street behind me. I punch-
ed him on the shoulder and he followed me on up there. 
Q. 44 Had anybody shot prior to the time you say the 
defendant, John Hall, shot you with his left hand from under 
his right arm, had any shot been fired before that? ·· 
A. Not at that time, no, sir. 
Q. 45 Did you see or hear Nolen shoot any time? 
A. I wasn't looking at Nolen at all. I was looking at 
John trying to stop him from shooting, and when he fell I quit 
shooting. 
Q. 46 I believe you said he fell over on the other side of 
the street from where it started? 
A. Yes, sir. 
Q. 47 Now you went to Sol Rakes' and told him to take 
you to the hospital? 
A. Yes, sir. 
page r 7 ] Q. 48 Did he take you to the hospital? 
A. Yes, sir. 
Q. 49 Where? 
A. Grundy. 
Q. 50 What doctor treated your wounds? 
A. Dr. Williams and Dr. Fusco and maybe another doc-
tor. I don't know. I was in bad shape and didn't know much 
about it. I knowed I was there was about all. · 
Q. 5 r How long did you remain in the hospital? 
A. Thirty-one days. 
Q. Do you remember who nursed you? 
A. Yes, sir, three or four different ones. I had two spec-
ial nurses. · 
Q. 5 3 Mention their names. 
A. I don't remember their names now. Miss Hicks was 
one, and I don't remember the other nurse's name. 
Q. 5 4 Did you suffer from those wounds? 
A. I certainly did. 
By Judge Lively: 
That is objected to because immaterial and prejudicial. 
By the Court: 
Overruled. 
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By Judge Lively: 
Exception. 
By Mr. Sutherland:· 
page I 8 ] This witness might be able, your Honor, to des-
cribe his wounds. We have had the doctor sum-
moned and if he comes we will .want to show it by him, but if 
he doesn't come we will want to ask this witness a little fur-
ther about it. 
By the Court: 
All right. 
Q. 55 Were you acquainted with John Hall? 
A. Yes, sir. 
Q. 56 How long have you known him? 
A. Three or four or five years. 
Q. 5 7 Did he know you were a deputy sheriff? 
A. Yes, sir. 
Q. 58 Did he also know you were a police sergeant of 
the town of Haysi? 
A. I imagine he did. He had been around there all the 
time. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 I believe you stated that you heard eight or ten 
shots besides what you fired? 
A. I didn't count the shots. There was that many tho 
or more. 
X. 2 You don't know who was firing them, do you? 
A. I know John was firing part of them, fire was 
page 1 9 j coming from his gun. 
X. 3 Don't you know this man Mullins, who 
was with you, was firing some of them? 
A. I wasn't looking at him. 
X. 4 You don't know about that? 
A. No, sir, I wasn't looking at him. 
X. 5 You have no information about that at all? 
A. I have heard he fired some shots. 
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X. 6 You were in whose restaurant when you saw John 
Hall? 
A. S. D. Rakes. 
X. 7 Is he a Justice of the Peace over there? 
A. Yes, sir. 
X. 8 He was there in his restaurant, wasn't he? 
A. I imagine so. I don't remember at the time. 
X. 9 Did you say anything to S. D. Rakes about a drunk 
man being on the street when you saw John Hall? 
A. No, sir. I didn't mention it. 
X. 1 o You didn't try to get a warrant? 
A. No, sir. I never do when I see a drunk man. 
X. 11 I didn't ask you that and move to strike it out. 
I asked what you did this time? 
A. I didn't ask for a warrant. 
X. 1 2 Did you see Ti vis Owen in there? 
page 20 ] A. Yes, sir. 
X. 13 Was he mayor of the town of Haysi at 
that time? 
A. Yes, sir. 
X. 1 4 Did you see Tivis Owen and ask him for a war~ 
rant? 
A. I saw him, but I didn't ask for a warrant. 
X. 1 5 Now you say you walked up behind John Hall 
and told him to consider himself under arrest? 
A. Yes, sir, I did. 
X. 16 And he immediately shot you? 
A. Yes, sir, he did. 
X. 1 7 And after he shot you you took hold of him? 
A. I don't know if I took hold of him before he shot me 
or not, but I guess I had my hands on him when he shot. 
X. 18 Why didn't you tell that when you were telling 
the facts to the jury, if that is what you guessed? 
A. I wasn't guessing. 
X. I 9 I asked you if you had your hands on him before 
you shot why you didn't tell that to the jury awhile ago? 
A. The question wasn't asked me. 
X. 20 Weren't you asked to tell what occurred there, and 
didn't you tell you went up behind John Hall and told him to 
consider himself under arrest? 
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A. I did. 
page 2 I ] X. 2 I And then didn't you tell the next thing 
that happened was he shot you twice? 
A. No, sir, I did not say that. 
X. 22 And then didn't you tell that after he had shot 
you twice why you took hold of him or got hold of him and 
shoved him? 
A. I did not say that. 
X. 23 You didn't? 
A. No, sir. 
X. 24 You didn't say anything about taking hold of 
John Hall or having your hands on John Hall before he shot 
you, did you? 
A. Just about the time I took hold of John Hall, I don't 
know if I had done tipped him or not, he shot me. 
X. 25 See if you cannot think a little bit and decide 
whether or not you had hold of John Hall when he fired or 
not? 
A. If I didn't have hold of him I had my hands awfully 
close to him when he fired. 
X. 26 I am not asking what was true if something else 
was not true. Did you have your hands on Um or not? 
A. I told you I didn't know, but if I didn't 'they were 
awfully close to him. 
X. 27 You won't say you didn't have your hands 
page 2 2 ] on him or your arms around him? 
A. I didn't have my arms around him at the time 
he shot me. 
X. 28 You are certain of that? 
A. Yes, sir. 
X. 29 As you went up behind John Hall, how were you 
walking? 
A. I was walking pretty fast to catch up with him going 
up through there staggering. 
X. 3 o Was he staggering fast? 
A. No, he wasn't going very fast. I was in the back end 
of the restaurant when he went by this door and a whole crowd, 
a dozen or more, between me and John Hall when I come out 
of the door. 
X. -3 r When you got close to John Hall did you stoop 
down like that (indicating) ? 
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A. No, sir. 
X. 3 2 You did not stoop down at all? 
A. No, sir. 
X. 3 3 You are certain of that? 
A. Yes, sir, I am certain of that. 
X. 3 4 Had you taken hold of him when you say you 
told him to consider himself under arrest? 
A. I had not. 
page 2 3 ] X. 3 5 You had not taken hold of him then? 
A. No, sir. 
X. 36 How soon after you say you made that statement 
do you say he shot? 
A. It was a short time. 
X. 3 7 Well, how long did he take, did he do it immedi-
ately when you said that? 
A. Yes, sir. 
X. 3 8 Just as soon as those words were out he commenc-
ed firing? 
A. Oh, it was a second or two. 
X. 39 How far were you from John Hall when you 
made that statement to consider himself under arrest? 
A. Three or four feet. 
X. 40 Now was there a long enough time between the 
time when you say you made that statement to him, and the 
time he fired this shot, which you have told of, for you to have 
completed that distance and caught him? 
A. How is the question? 
X. 4 1 You said you were in three or four feet of him 
when you told him to consider himself under arrest? 
A. Yes, sir. 
X. 42 And you say that in a short time he fired this shot? 
A. Yes, sir. 
page 24 ] X. 43 Now I want to know if there was suffici-
ent time for you to have covered this distance you 
said was then between you and John Hall and taken hold of 
him before he shot or not? 
A. Just according if he had had his gun in his hand or 
what kind of shape he was in. 
X. 44 How was it you say he shot you when he fired? 
A. He had his gun in his left hand and shot me under his 
right arm, turned sort of around like this (indicating). 
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X. 45 Did he look back? 
A. He had his head turned back toward me. 
X. 4 6 Did he have his face turned back toward you? 
A. Yes, sir. 
X. 4 7 Was he looking at you? 
A. I don't know. I didn't have his eyes to see he was 
looking back toward me. · 
X. 48 Were his eyes turned toward you? 
A. He was looking back over his shoulder like this (in-
dicating). 
X. 49 Where were you? 
A. Right behind him. 
X. 5 o Is this the way it was (indicating) ? 
A. I was walking along like this (indicating) and he turn-
ed around and shot me. 
page 25 ] X. 5 1 He turned with his left side (interrupt-
ed)-
A. His right side. 
X. 5 2 And did not shoot under his arm? 
A. Right here is where he shot me. 
X. 53 I didn't ask where he shot you. 
A. He shot under his arm. 
X. 5 4 If he had his right side facing you, why would 
he have shot you like that? 
A. He come around with the gun like that (indicating 
with gun.) . 
X. 5 5 Show me that again, will you? 
A. He came around with the gun like this (indicating 
with gun). I was up closer than you are to him. 
X. 56 About like this (standing near witness)? 
A. Yes, sir. 
X. 5 7 We are about one foot apart. 
A. At the time he shot me I wasn't over a foot or two 
from him, or I don't guess I was that far. 
X. 5 8 What were you doing then? 
A. I reached out to catch him. 
X. 5 9 But hadn't caught him? 
A. I don't know if I had got hold of him or not. I 
couldn't tell you about that, when he shot. 
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page 26 ] X. 60 About how far, show the jury about how 
far his hand came around? 
A. About as far as he could reach, I guess. 
X. 6 1 Then his pistol was in his hand something like 
this (indicating)-we are standing about the way you all were? 
you? 
A. Something like that. 
X. 62 His hand then was in about six or eight inches of 
A. Not any farther than that. 
X. 6 3 And the pistol was between you and his hand? 
A. Yes, sir. 
X. 6 4 The pistol was against you then? 
A. It didn't lack very much. 
X. 65 If his hand was only six inches from you (inter-
rupted)-
A. It didn't lack very much being. I wasn't looking at 
the pistol when he shot. 
X. 66 It wouldn't have lacked any, would it? 
A. I wouldn't say. I don't know. 
X. 67 I believe you stated you had not seen John Hall 
that day until about a minute or two before the shooting? 
A. Not as I remember of. 
X. 68 The first time you had seen him was when 
page 27 ] he passed by the restaurant and that was immedi-
ately before the shooting? 
A. Yes, sir, staggering. 
X. 69 Who was he with on that occasion? 
A. Willie Branham? 
X. 70 Do you know who was present at the time of this 
shooting? 
A. The street was full then. I don't know how many 
when it began but there wasn't many when it was over. 
X. 7 I Do you know any particular person there? 
A. Tom McCowan was one, and Mutt Hammonds and 
Nolen Mullins. 
X. 72 Anyone else? 
A. They said Lacy Gilbert was there. I don't remem-
ber seeing him myself. I wasn't looking for him. 
X. 7 3 Was Smith Reece there? 
A. I didn't see him anywhere. 
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X. 7 4 You don't know if he was there or not? 
A. He could have been there and me not seen him. 
X. 75 Was Calvin Robinson there? 
A. Yes, sir, I passed him as I walked up the street. 
Witness stood aside. 
page 28 ] LACY Gl~_BERT, the next witness, called by and 
on behal f the Commonwealth, being duly sworn, 
was examined a testified as follows: 
DIRECT EXAMINATION 
By Mr. S. H. Sutherland: 
Q. 1 Your name is Lacy Gilbert? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 How old are you? 
A. I will be twenty-eight years old the 25th day of this 
coming August. 
Q. 4 Whose son are you? 
A. James Gilbert's. 
Q. 5 Where were you raised? 
A. I was raised in Dickenson County, I would say about 
a mile and a half of Bee Post Office. 
Q. 6 Do you know John Hall, the defendant over there? 
A. Well, I am tolerably well acquainted with John. 
Q. 7 How long have you known him? 
A. I haven'_t knew Johnny for but about two years, I 
would say. 
Q. 8 Do you know Estil Willis over here? 
page 29 ] A. Yes, sir. 
Q. 9 How long have you known him? 







1 o What were you doing on the 24th of last Decem-
I was there at Haysi. 
11 What was your job? 
I was firing furnaces around town. 
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Q. 12 Did you see Estil Willis there that day? 
A. Well, not of my knowledge I never. 
Q. 13 Did you before that shooting any time? 
A. Not to my knowledge. I don't think I seen him any 
time that day before the shooting started there. 
Q. 14 How was he dressed? 
A. He had his uniform on, his officer's uniform on. 
Q. 1 5 Where did you see him on that occasion? 
A. He passed me on the sidewalk going up the sidewalk. 
Q. 1 6 Where were you? 
A. I was, I would say, about six or seven steps of Alex 
Arrington' s department store building there. 
Q. I 7 You mean the department store? 
A. Yes,- sir. 
Q. 1 8 What is the next building down the river 
page 30 ] from. it? 
A. Sol Rakes. 
Q. 1 9 Do those building join or is there a vacant lot be-
tween them? 
A. A vacant lot there. 
Q. 20 About how big? 
A. I couldn't say, but it looked like about thirty or for-
ty feet. 
Q. .2 1 · You say you were at the corner of Arrington' s de-
partment store? 
A. Yes, sir. 
Q. 22 Did you see John Hall there that day? 
A. No, sir, I never. 
Q. 23 Did you see him that night? 
A. No, .I had ·not seen him none till the shooting start-
ed there, to my knowledge, no time that day before that. 
Q. 24 Now you say Estill Willis came up to where you 
were? 
A. Yes, sir, he passed me on the sidewalk there. 
Q. 25 Going up? 
· A. Yes, he was going up. 
Q. 26 How far was that from where the shooting oc-
curred if you know where the shooting occurred? 
A. It was, I don't know exactly the width of the build-
ing of Arrington's is, but it occurred in front of the 
page 3 r ] Piggly-Wiggly store. 
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Q. 27 What size building 1s the Piggly-Wiggly 
store? 
A. I couldn't say. 
Q. 28 About what is the width of the front? 
A. I wouldn't have much idea, but it don't look like it 
is over twenty feet, if that. 
Q. 29 Dld you see the shooting? 
A. Yes, sir. 
Q. 30 Tell all you saw, from the time you saw Estil 
Willis pass you on the corner in front of Alex Arrington's store 
to the time of the shooting? 
A. I stepped .up on the sidewalk and was going up to the 
next building to build a fire in the beauty shop, and Estil Willis 
and Nolen Mullins-Nolen was a little behind Estil- and he 
walked up and took hold of Johnny and said ·something to 
Johnny and Johnny said something to him,- but I never under-
stood exactly what they said, and Johnny shot Estil, and Estil 
holloaed, but I don't remember what he said when he holloaed, 
and he shot another shoot and the two shoots were pretty close 
together, I couldn't say exactly, but it must have been maybe 
a half minute or hardly that long. and Estil shoved him off the 
sidewalk with his left hand and come with his gun with his right 
hand, and Johnny started walking backward to-
page 3 2. ] ward the bank and Johnny fell, and when he fell 
Estil stepped off the sidewalk and went back of the 
Piggly-Wiggly store and Alex Arrington' s, and into Sol Rakes, 
and there was a pick-up truck there in front of where Johnny 
was lying and Earnest Mullins come up and stopped at this 
pick-up truck and Johnny dropped his hand to his side and 
Earnest went in and got his gun and Johnny said, "You have 
shot me", and Earnest said, "No, it wasn't me", is. what I took 
Earnest to say. 
Q. 3 I Now who shot the first shot? 
A. Johnny shot the two first shots. 
Q. 3 2 Did· Estil have his pistol out before those .two 
shots were fired? 
A. Not as I seen. 
Q. 33 Had anybody else shot before that time? 
A. Not as I seen. 
Q. 34 D:d you see Nolen Mullins? 
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A. Yes, sir. 
Q. 3 5 Had Nolen Mullins shot before Johnny Hall shot 
those two shots? · 
A. Not as I seen. 
Q. 3 6 Where was Nolen Mullins with reference to you 
and Johnny and Estil? 
A. I would say about three feet from Estil and 
page 33 ] Johnny. 
Q. 37 And you were behind Nolen Mullins? 
A. Yes, sir, I was about fifteen or twenty steps. 
Q. 3 8 Anybody between you and Nolen? 
A. I never paid no attention w,hether there was or not. 
I seen the blaze of the gun when they fired. 
Q. 3 9 Could you see what position John Hall was in 
when he shot? 
A. It looked like he kind of turned the least bit to me, to-
ward Estil. 
Q. 40 What part of his body did the shot come from? 
A. It looked like it come from in under his arm, his right 
arm, kind of I don't know exacdy how. 
Q. 4 1 Did it go forward from under his right arm or 
backward? 
A. It looked like it went backward to me, the way I seen 
it. 
Q. 42 What was Estil doing when John Hall shot the 
first shot? . 
A. Estil just had ahold of him was all I seen. He just 
walked up and took hold of him. 
Q. 4 3 Where did he take hold of him? 
A. It looked like he took hold of him kind of up on his 
side here (indicating), kind of in under his arm. 
page 34 ] Q. 44 On his hips? 
A. Yes, sir. 
By Judge Lively: 
We object to that, because it is leading and suggestive. The 
witness said he took hold of him under his arms. 
By the Court: 
Objection sustained. 
Q. 4; In what manner did he put his hands on him, 
was it rough or what? 
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By the Court: 
Describe it the best you can. 
A. It looked like he walked· up and laid his hands on 
him-he didn t t grab him or shake him-but just laid his hands 
on him the way I took it to be. 
Q. 46 Did Estil go off the sidewalk also? 
A. Not Estil never went off the sidewalk until Johnny 
fell. 
Q. 47 About how many shots did Estil fire? 
A. I wouldntt have no idea how manyt but 1 wouldntt 
have thought he fired more than three or four no way. 
Q. 48 Did John Hall shoot any more after the first two 
shots you mentioned? 
A. I think he did shoot some more. 
Q. 49 As he went across the street I understood you to 
say he backed across. 
page 3 5 ] A. Yest sir. 
Q~ 50 Did he have his pistol m his left hand 
then? 
A. Yes, sir. 
By Judge Lively: 
We object to the question because leadingt and move to 
strike out the answer. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 5 1 What was he doing with it? 
A. He was using it to shoot with. 
Q. 5 2 In what direction was he stooting? 








5 3 Did he have more than one pistol? 
I never seen him have more than one in his hand. 
54 After he fell did he have more? 
I seen him with a 1 uger gun after he fell. 
5 5 The first pistot did you notice what kind it was? 
It was some kind of a bright looking gun. 
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Q. 5 6 I show you a small gun and ask you how it look-
ed with reference to that (handing witness a gun)? 
A. It looked like about the same gun. 
Q. 5 7 What time of day was this? 
A. It was getting pretty dark, right late, it must 
page 36 ] have around about six o'clock. 
Q. 5 8 What kind of light was there, if any? 
A. Well, the street lights was on, and they had lights in 
the buildings there. 
Q. 5 9 Was it dark enough there to have difficulty in see-
ing persons or objects, or was it light? 
A. It was light there. 
Q. 6·o I am not clear on one thing: Did Estil have any-
thing in his hands when he put them on John Hall? 
A. Not as I seen. 
Q. 6 1 Did you see him get his pistol out? 
A. Yes, sir, I seen him get his g1;m. 
Q. 62 When was that with reference to the time John 
stepped off the sidewalk? 
A. He shoved John like that (indicating) and come with 
his gun, is the way I seen it happen. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 Mr. Gilbert, did you make a statement, in the pres-
ence of Mr. Levi Hall, and to Mr. Guy Weber, about this shoot-
ing? 
A. Yes, I think I told them something about it. 
X. 2 You told them the facts as you remembered them, 
did you? 
page 3 7 ] A. Yes, I told them just what I seen. 
X. 3 At that time did you tell these two men that 
at the time these two shots were fired, these two first shots were 
fired, Tivis Owens was on the walk between you and where the 
~hooting took place? 
A. No, Tivis Owens had went in the apartment building. 
X. 4 I am asking you if you told Levi Hall and Guy 
Weber that at the time of the shooting Tivis Owens was on the 
walk between where you were, and the place where the shoot-
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ing started, when these two first shots which you have referred 
to were fired? 
A. Not as I remember of. 
X. · 5 Not as you remember? 
A. No, sir. 
X. 6 Didn't you also state at that time that you saw 
Johnny Hall going up the walk before this shooting, and that 
he appeared to be sober and appeared to be behaving himself in 
every way? 
A. No, I don't think I seen him during that time until the 
shooting started. I couldn't tell whether he was drunk or sob-
er. I couldn't say that. 
X. 7 I am asking you.if you told them that-didn't you 
tell these two men that on this occasion you saw 
page 3 8 ] Johnny Hall going up the walk before the shoot-
ing and that he appeared to be sober and appeared 
to be behaving himself in every way; did you tell them that or 
not? 
A. Not to my knowledge I don't think I did. 
X. 8 If you told them that, that was a fact, was it? 
A. I am not able to say about that. 
X. 9 Didn't you talk to Mr. Long, M. M. Long, and my-
self here this morning about this case? 
A. Yes, sir. . 
X. 1 o At that time didn't you tell us, in the presence of 
other gentlemen, that you didn't know who fired the first two 
shots? 
A. No, I said that Johnny fired the first two shots, and 
you said, "It could have been Nolen," and I said, "No, I didn't 
think it could, because Nolen was behind Estil," is the way I 
remember it. 
X. 11 Didn't you say it could have been Nolen? 
A. No, sir, I don't think so. 
X. 1 2 Are you certain of that? 
A. Yes, sir, I think so. 
X. 1 3 You are as certain of that as anything else you 
have stated, are you? 
A. Yes, sir, I think so. 
page 39 ] X. 14 And you didn't tell Mr. Long and myself 
that you didn't know who fired the two first shots, 
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and that so far as you know it might have been Nolen Mullins? 
A. No, I said Nolen joined into the shooting after the 
first two shots and Estel started shooting. 
X. 15 You didn't make the statement I have asked you 
then, is that what you are saying? 
A. How is that? 
X. 16 You didn't make the statement I have asked you 
then, to Mr. Long and myself, that you didn't know who fired 
the first two shots. that it might have been Nolen Mullins? 
A. I said the first two shots fired that Johnny fired them, 
and then Nolen joined into it. 
X. 17 I am asking if you made this statement I just ask-
ed you about to Mr. Long and myself this morning? 
A. I could have made the mistake all right-I agree to 
that all right. 
X. 1 8 I am not asking about a mistake, but I am asking 
you if you told Mr. M. M. Long and myself, in the Clerk's of-
fice, adjoining the Judge's room, this morning, that you didn't 
know who fired the first two shots, and so far as you know it 
might hav.? been Nolen Mullins-now did you made that state-
ment to us there this morning or did you not? 
page 40 ] A. I didn't think I did. 
X. 19 You know what you said, don't you? 
A. The way I said it, I said that Nolen or Johnny shot 
the first two shots. 
X. 20 And you didn't make the statement I asked you 
about? 
A. That is the way I made the statement I thought. 
X. 21 Didn't you also tell us that you didn't see any gun 
or any firing, and didn't see anyone's gun until after Estil Wil-
lis shoved Johnny Hall off of the walk? 
A. No, I said that I seen the fire of the gun when the first 
two shots were fired, and then Johnny was shoved off of the 
walk and then Estil came with his gun. 
X. 22 You said that Estil Willis grabbed Johnny Hall? 
A. No, he never grabbed him. He just went up and kind 
of laid his hands up on him. 
X. 23 Where did he lay his hands? 
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A. It looked kind of on his belt or hips, which ever you 
want to call it. 
X. 24 Didn't you make the statement awhile ago he put 
his hands under his arms? 
A. I would say under his arms, if it was down about his 
belt. 
X. 25 Did he put his hands outside his arms? 
page 41 ] A. No, it was under his arms. 
X. 26 You are certain of that? 
A. Yes, sir. 
X. 2 7 Did you see Estil Willis crouch down as he ap-
proached where Johnny Hall was? 
A. No, not as I seen. 
X. 28 You would have seen that if it had happened, 
wouldn't you? 
A. I don't know if I would or not. 
X. 29 You were looking at them, weren't you? 
A. Yes, I was looking at them. 
X. 3 o They passed you going pretty fast? 
A. Yes, they passed me on the sidewalk. 
X. 3 1 Going pretty fast? 
A. Yes, sir. 
X. 3 2 Didn't you also in this statement you made to Mr. 
Levi Hall and Mr. Weber state that you didn't hear anything 
said when Willis grabbed Johnny or before that time? 
A. No, I heard them say something, but I never under-
stood what they said. That is the way I made my statement. 
They both said something but I never understood what they 
said to each other. 
X. 3 3 And didn't you in that statement use the 
page 42 ] language that Estil Willis grabbed Johnny Hall? 
A. No, sir. 
X. 34 You didn't do that? 
A. No, sir. 
X. 3 5 You are certain of that? 
A. Yes, sir. 
X. 36 Who have you talked to about this case today? 
A. Me? 
X. 37 Yes. 
A. I haven't talked to no one only I was down m the 
other room and this one here. 
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X. 38 Who have you talked to since that time? 
A. No one at all. 
X. 3 9 Did you see this man, Nolen Mullins, there? 
A. Yes, sir, I sure did. 
X. 40 What was Nolen doing? 
A. He was shooting, after Johnny went off the sidewalk 
they all three went to shooting, three guns were firing, but I 
don't know how many were fired in all, but I figured between 
twelve and fifteen shots. 
X. 41 Where was Nolen immediately before the. shoot-
ing started? 
A. He was in about three feet of Estil Willis be-
page 4 3 ] fore the shooting started, and he stepped off to the 
side of Sol Rakes' car, next to the radiator, and 
then back on the sid~walk. 
you? 
X. 42 Did he ever go over on the other side of the car? 
A. Not as I seen. 
X. 43 You would have seen him if he had, wouldn't 
A. Looks like I ought to. 
X. 44 What did you see Nolen Mullins do there? 
A. I seen Nolen shooting and he must have shot his gun 
empty-he squatted down behind the car and run his hand 
down in his pocket and I took him to be loading his gun again. 
Of course he might have taken the hulls out and didn't load the 
gun again. 
X. 4 5 Did you see him go through any motions like he 
was reloading it? 
A. I took him to be reloading it. Two shots were fired 
from behind that car and one from where Johnny was lying. 
X. 46 You mean after Johnny Hall was lying in the 
street two shots were fired from this car where Nolen Mullins 
was? 
A. Yes, sir, three shots were fired after Estil Willis turn-
ed and left there, and I took Nolen to fire two and Johnny one. 
X. 47 What do you mean when you say you took Nolen 
to fire two and Johnny one of them? 
page 44 ] A. You could see the blaze of his gun there. 
X. 48 Did you see that? 
A. I sure did. 
X. 49 That is what you mean when you say "you took"? 
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A. Yes, sir, I didn't figure I was blind. 
X. 5 o What became of Nolen Mullins? 
A. After I went across the street where Ernest Mullins 
was, there where Johnny was, I never seen Nolen any more that 
night at all. Mr. Fleming was down there and I told him after 
the shooting was over I never seen him no more that night. I 
don't know where he went or anything about him after that. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 In your cross examination you said you tal).{ed this· 
morning downstairs and then you came upstairs. Do you mean 
you talked to Mr. George Sutherland and Mr. Hansel Fleming 
and myself down in the Commonwealth Attorney's office? 
A. Yes, sir. 
Q. 2 A~d then you came up here and talked to Mr. M. 
M. Long and Judge Lively, in the presence of Levi Hall and 
John Hall? 
A. Yes. sir. 
Q. 3 How did you come to come up here? 
page 45 ] A. I believe you ate the man .who said for me to 
come up here. ·· 
Q. 4 I told you they wanted to see you up here in this 
room? . 
A. Yes, sir, I believe you are the man who told me tha~. 
Witness stood aside. 
DR. E. M. FUSCO, the next witness, called by and on be-
half of the Commonwealth, first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 You are Dr.EM. Fusco? 
A. Yes. sir. 
Q. 2 Doctor, how old are you? 
A. Thirty. 
Q. 3 Are you a licensed doctor and surgeon in this state? 
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A. Yes, sir. 
Q. 4 What training did you have before you began to 
practice? 
A. I graduated from the University in 1935, and spent 
five years at Cleveland City Hospital in the field of surgery. 
Q. 5 · Do you mean you graduated at the Uni-
page 46 ] versity of Virginia? 
A. No, sir, Ohio State University. 
Q. 6 Where were you located last December? 
A. I was acting as surgeon at the Grundy Hospital, at 
Grundy, Virginia. 
Q. 7 Do you know Mr. Estil Willis over here to my 
right, this fellow with the Deputy Sheriff uniform on? 
A. Yes, sir. 
Q. 8 Have you ever seen him before? 
A. Yes, sir. 
Q. 9 Where djd you se~ him? 
A. I first saw him on December 24th at seven o'clock, 
when he was brought into the hospital. 
Q. 1 o What was his condition? 
A. His condition was quite critical. 
Q. I I From what cause? 
A. He was suffering from a gun-shot wound in the abdo-
men and also in the left foot. 
Q. 12 Describe ·those· wounds? 
A. The shot that entered the abdomen entered just be-
neath the twelfth rib on the right, and ran downward, and came 
out behind his right kidney, in the left loin. 
page 4 7 ] The one that entered the left foot was a superficial 
flesh wound and did not cause any fracture and was 
just a minor injury. 
Q. 1 3 Was it the right or left foot? 
A. The left foot. 
Q. 14 Doctor, I w~n_t you to point out on Mr. Willis the 
place the bullet entered, and the exit. 
A. The ~xit was about here (indicating on Mr. Willis), 
and it entered here (indicati_ng) and ran down to the right and 
came out about here (indicating). 
Q. 1 5 And the one in his left foot. 
A. It was just a superficial injury. 
Q. 1 6 Do you see some marks on his coat there? 
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A. These marks mark about the point I would pick out 
where the bullet entered his body. 
Q. I 7 Now that bullet traveling through his body at 
that rate, what parts did it hit? 
A. The bullet that entered his abdomen pierced the liver 
in the upper surface and came out in the under surface, and 
pierced the right kidney and came out behind the right kidney. 
Q. 1 8 How long was he in the hospital? 
A. He was there thirty days. 
Q. 1 9 Do you remember what day he was dis-
page 48 ] charged? 
A. January 24th. 
Q. 20 Did you perform any operation or do anything 
more than to dress the wounds from the outside? 
By Judge Lively: 
Objected to because immaterial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. He was operated on shortly after he came into the hos-
pital. At that time he was found to have considerable abdo-
minal hemorrhage which was found to be coming from the 
wound to the liver and kidney, and at that time the kidney was 
removed and the liver repaired. He was given two blood trans-
fusions at that time and one about three days later. 
Q. 21 Is that regarded as a serious wound? 
A. It is considered a very serious injury. 
Q. 22 About what percentage of men recover from 
wounds of that character? 
By Judge Lively: 
ObjE:cted to because immaterial and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
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A. I don't know. It is hard to estimate exactly the num-
ber that recover from an injury of that kind. · The hemorrhage 
from an injury of that kind is very difficult to con-
page 49 ] trol, and I would say recoveries run from ten to 
twenty per cent in an injury of this nature; in oth-
er words, ten out of a hundred would recover. 
Q. 2 3 Did this man suffer while he was there. 
A. Yes (interrupted) . 
By Judge Lively: 
Objected to because immaterial and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. (Continuing) He was very critically ill about two 
weeks, at which time his life was very much in doubt, and after 
that he gradually recovered. In other words, he was critically 
ill for two weeks after he entered the hospital.. 
Q. 24 About how much blood, doctor, did he lose? 
By Judge Lively: 
Same objection and exception .. 
A. When he got there he was in a state of shock, suffer-
ing from acute loss of blood, and that night during and im-
mediately following the operation, he received two blood trans-
fusions and about three days later he received a third, so his 
blood loss was considerable. 
Q. 25 · You mentioned he was suffering from shock. Can 
you describe what you mean by that term? 
By Judge Lively: 
Same objection and exception. 
page 5 o ] A. Well, a loss of blood such as he suffered would 
cause the human oody to react in such way that the 
blood pressure fails and th~1 ulse becomes v~ry weak~ ~nd the 
patient becomes very pale a d cold, and that ts a cond1t1on you 
find in a patient suffering ram shock. 
Q. 26 Was he £Onsci<?J!.S or unconscious? 
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By Judge Lively: 
Same objection and exception. 
A. He was conscious at a~es. 
Q. 2 7 Was he _gtional? 
By Judge Lively: 
Same objection and exception. 
A. Yes, he was rational. 
Q. 2 8 In your opinion will he ever recover from the re-
moval of that kidney and wound? 
By Judge Lively: 
Same objection a~d exception. 
A. He should not have any further trouble. A person 
gets along very well with one kidney unless he suffers some in-
jury to it, and as far as the damage to the liver is concerned, it 
is a very large organ, and if you lose part of it there is enough 
left to take over its function. 
No cross examination. 
Witness stood aside. 
page 5 1 ] TOM McCOW AN, the next witness, called by and 
on behalf of the Commonwealth, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Tom McCowan? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Splashdam. 
Q. 3 How far is that from Haysi? 
A. We call it a mile, I think. 
Q. 4 What do you do at Splashdam? 
A. I run a machine. 
Q. 5 Who is the manager down there? 
A. Mr. Brown. 
Q. 6 Who is the superintendent? 
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A. Well, I imagine he is superintendent too. 
Q. 7 Does Levi Hall have anything to do with the man-
agement there? 
By Judge Lively: 
This question is objected to, because it is improper and is 
an attempt to impeach his own witness. 
By the Court: 
The Court fails to understand the materiality of it, 
page 5 2 ] and counsel for the prosecution may have something 
in mind the Court doesn't know. 
By Judge Lively: 
I except because immaterial and prejudicial. 
By the Court: 
Up to this time the Court is unable to see it is material. 
Go ahead. 
By Judge Lively: 
I don't understand the Court's ruling. 
By the Court: 
I haven't ruled. 
A. Well, he is over the camp, I think, and tipple maybe, 
outside. 
Q. 8 Does John Hall work for the same concern? 
By Judge Lively: 
Same objection and exception. 
A. You mean the same company? 
Q. 9 Yes. 








1 o Whose son are you? 
Oscar McCowan' s. 
I I How old are you? 
Thirty- one. 
1 2 How long have you been working down there? 
About seven years. 
Q. 13 Do you know Estil Willis? 
] A. Yes, sir. 
Q. 14 How well do you know him? 
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A. Well, I just know him since he has been the law down 
there. 
Q. 1 5 How long has he been deputy sheriff down there? 
A. I wouldn't say exactly. 
Q. 1 6 What is your best impression as to about how 
long? 
A. I would say something like a year, maybe not so long 
and maybe a little more. 
Q. r 7 Has he been wearing a uniform of a deputy sher-
iff? 
A. Yes, sir. 
By Judge Lively: 
That is objected to because immaterial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 1 8 Has he been down to that camp very often during 
that time? 
A. During the time he has been the law? 
Q. 19 Yes. 
A. Well, he might have been down there a few times. 
Q. 20 Do you know the defendant, John Hall? 
A. Yes, sir. 
Q. 2 1 How long have you known him? 
page 54 ] A. Well, I have knowed him ever since I have 
lived a~ Splashdam and since I have worked down 
there, six or seven years. 
Q. 22 Were you at Haysi on the 24th day of last De-
cember, about dark? 
A. Yes, sir. 
Q. 23 Did you see Estil Willis there that evening? 
A. Well, if I recall, I imagine you are talking about the 
evening of the trouble-I reckon it was on the 24th day, at 
least I think it was. 
Q. 24 It was the evening before Christmas, wasn't it? 
A. Yes, sir. 
Q. 2 5 Did you see Estil Willis there? 
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A. Yes, sir. 
Q. 26 Did you see the defendant, John Hall, there? 
A. Yes, sir. 
Q. 2 7 Did you see the shooting or any part of it? 
A. I saw part of it. 
Q. 28 How long before that occurred did you see the de-
fendant, John Hall, around there? 
A. Well, I wouldn't say exactly how long, but just a 
short period of time. 
Q. 29 How long had you seen Estil Willis there? 
page 5 5 ] A. That evening about the same time. 
Q. 30 Where were they when you saw them 
first? 
A. They was on the sidewalk near the Piggl y-Wiggl y. 
Q. 3 1 What were they doing when you first noticed 
them? 
A. When I first noticed them they was both walking up 
the street. 
Q. 32 Which was in front? 
A. Johnny Hall was. 
Q. , 3 How far was he in front of Estil Willis? 
A. Well, I wouldn't say exactly, just a few steps, three 
or four steps, or two or three, something like that, just a little 
distance between them when I first noticed them. 
Q. 34 Then what happened? You saw Estil Willis fol-
lowing him up the street-desc~ibe in your own language what 
happened? 
A. In fact I didn't know if he was following him or not. 
Anyway I just stepped up on the sidewalk from the Piggly-
Wiggl y store and stepped a step or two, may be two or three 
steps, when I met Johnny Hall and some fellow was with him, 
and spoke to him maybe and just passed him. It was getting 
late and I had started home at that time and wasn't paying any 
attention much to him or no one else for that part, but just com-
ing on down the street and walked maybe another step or two 
and met Estil Willis, and when he got right near 
page 5 6 ] me, or maybe by the side of me I noticed he step-
ped a step or two pretty fast, and when he got just 
by me a little I turned my head and looked back and when I 
looked back Estil be looked like caught Johnny by the hips or 
had his hands on him there someway around near his waist and 
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he said something or other to Johnny. I wouldn't say what he 
did say to him. Anyway, just about the time he put his hands 
on him, or caught him, Johnny turned his head kind of around 
and kind of looked back that way~ 
Q. 3 5 Did he tum his head to the right or left? 
A. To the left the best I remember it. I wouldn't say 
for sure which, but I believe it was to the left. When he turn-
ed his head and looked back that way he didn't turn his whole 
body it didn't seem like to me, and he said, "what the Hell does 
this mean?" And Estil Willis said something else to him when 
he said that. and about the time be said something else to him a 
shot fired. 
Q. 36 Where were Estil Willis' hands when that shot 
fired? 
A. I thought they were still on Johnny when the first 
shot fired. 
Q. 3 7 Where did that shot come from? 
A. I am not able to say where the shot come from. 
Q. 38 Could you see any flash of the pistol? 
A. No, sir. 
page 5 7 ] Q. 39 You just heard it? 
A. I just heard a shot. I didn't see the flash of 
the pistol at all. 
Q. 40 Then what happened? 
A. When that shot was fired I was standing right close 
to them, closer than I wanted to be, and I stepped back and there 
was a car parked right there and I stepped back a step or two to-
ward the· lower end of the car, back in the direction of the de-
partment store, and when I stepped back that way they had 
come a part some way from where they was together, and John-
ny he come around in front of the car on that side and went kind 
of staggering back across the street, and in a way he staggered 
kind of sideways- with his head kind of laid over to one side 
across the street. 
Q. 41 Was there more than one shot fired? 
A. Yes, sir, there was more than one shot fired. 
Q. 42 Where or how soon after the first shot was it un-
til another one fired? 
A. I wouldn't be able to say how long it was between the 
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first shot, but they was all right close together, in fact I wasn't 
paying any attention how close they was. 
Q. 4 3 Did you see Estil Willis get his pistol? 
A. No, sir, I didn't. 
page 5 8 ] Q. 44 Did you see either one of them shoot, that 
is, so you could know who was doing the shooting, 
did you see anybody with a pistol in his hand, in other words, 
and fire going from it during the melee? 
A. Yes, sir. 
Q. 45 Who was that? 
A. Johnny Hall. 
Q. 46 What hand did he have that pistol m with the 
fire coming from it? 
A. The best I rem em her it was in his right hand. 
Q. 4 7 D~d he have more than one pistol? 
A. I didn't see more than one at the time he was going 
across the street. 
Q. 48 Did you afterward see more than one? 
A. When the law went over there and took his pistols 
was the first I saw of both of them. 
Q. 49 You saw two then? 
A. Yes, sir. 
Q. 5.0 What kind of pistol was the one he had when you 
saw him going across the street there? 
A. h looked to be a bright looking gun. 
Q. 5 I How did it compare with this gun here? 
A. It was kind of made like that, it was a bright 
page '5 9 ] gun, or at least I thought it was. 
Q. 5 2 In what direction was he shooting with 
reference to where Willis was? 
A. He was shooting back in the direction of Piggly-Wig-
gly, in the direction he had started from. 
Q. 5 3 Where was Estil Willis at that time? 
A. Really I wouldn't say where Willis was. I was watch-
ing him go across the street and I wouldn't say where Willis 
went after they tore apart or got separated. 
Q. 54 Did you look for any wounds on either one of the 
parties? 
A. Well, they took Johnny upstairs. They started to 
take him to the doctor's office and the doctor wasn't in, and we 
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laid him on the seat and some of the boys were looking at his 
clothes where he was shot, but I didn't see any wounds. 
Q. 5 5 Who else did you see there about the time this was 
going on? 
A. I didn't pay any attention to anyone except the boy 
with me. 
Q. 56 Who was that? 
A. Ernest Hammond, he was just in front of me. 
Q. 57 How close? 
A. We was right close together. When we met 
page 60 ] them we was walking side by side and when we did 
meet them he stepped in front of me to give them 
room to pass. 
Q. 58 After John fell who came to him first? 
A. Ernest Mullins was the first man I saw. 
Q. 59 Did John say anything to him? 
A. After I got over where he was at he looked up and 
kind of turned his head, I wouldn't say he looked up at him, 
but he said, "Mullins, you have killed me." 
Q. 60 What did Ernest Mullins say? 
A. He said, "I didn't fire a shot," or didn't shoot a time, 
or made him some answer like that. 
Q. 61 Had you heard the defendant, John Hall, say any-
thing before Estil Willis caught up with him from th'e time you 
saw him, anything about beer or wine, or anything like that? 
A. Yes, sir. 
Q. 62 What did he say? 
By Judge Lively: 
This question is objected to because immaterial and prejudi-
cial. 
By the Court: 
Overruled. 
By Judge Lively. 
Exception. 
A. When I first heard them, got close to them, and heard 
them say anything, the fellow with him said "let's stop down 
here and get us a drink of wine". I believe he said 
page 61 1 wine, anyway it was wine or beer, and I think it 
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was. wine, and. Johnny said, ''Hell, let's go up here 
and get us a drink of beer". 
Q. 63 When that first shot fired did you hear any excla-
mation from anyone, any groan or anything? 
A. No, sir, I didn't pay any attention. I perhaps heard 
it but I don't recall it. 
CROSS EXAMINATION 
By Mr. Long: 
X. 1 Mr. McCowan, how long have you known John-
ney Hall? 
A. About six or seven years, I guess. 
X. 2 Had you seen him that evening before you met him 
on the sidewalk? 
A. No, sir, I don't think so. 
X. 3 Did you speak to him as you met him there? 
A. Yes, sir, I think I did. 
X. 4 Did he speak to you? 
A. The best I remember he spoke back to me. 
X. 5 How close were you to him when you met him? 
A. Well, we was right close together, right on the side-
walk. 
X. 6 That is a narrow sidewalk, is it. 
A. Yes, sir. 
X. 7 Were you in reaching distance of him? 
A. Yes, sir. 
page 6 2 ] X. 8 Did you notice him before you met him, be-
fore you actually passed him, as he was coming to-
ward you? 
-A. Well, not anything specially. 
X. 9 Did you see him before he got to you? 
A. I saw him maybe a few feet in front of me. just meet-
ing him, I wasn't paying any attention. I may have noticed him 
further than that, but I didn't pay no attention to him. 
X. 1 o Was he drunk or sober? 
A. I couldn't say he was either. If he was drunk I could-
n't tell it. 
X. 11 Was he staggering? 
A. Not, as I noticed. 
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X. 12 Was he doing anything out of the ordinary? 
A. Not that I could tell he wasn't. 
X. 1 3 \Vho was he with, do you recall? 
A. I knew at the time. I remembered the fellow, but 
after this happened I don't it kind of slipped my mind who the 
fellow was with him, but afterward then I found out who the 
other fellow was with him. 
X. 1 4 Was it Willie Branham? 
A. Yes, I think it was. 
X. 1 5 After Johnny passed you, how long was it until 
Estil Willis went by you? 
page 63 ] A. Well, it was just-I wouldn't say exactly, but 
that was just a few steps apart. 
X. 16 Well, how was Willis traveling? 
A. I didn't pay any attention to him until he got right 
close to me, maybe getting ready to pass me or something, and 
he stepped pretty fast a step or two by me, and I looked back at 
him. 
X. 1 7 Did you see Estil Willis crouch down when he 
grabbed Johnny? 
A. He kind of reached down and stuck his hands out that 
way (indicating). 
X. 1 8 How did he do that, quick or not? 
A. Well, yes, it was pretty quick. 
X. 1 9 Did he jump at the time he reached and grabbed 
him? 
A. I wouldn't say he jumped. 
X. 20 Going fast, was he? 
A. He wasn't running. 
X. 21 And where was Mullins at that time, was he pret-
ty close to him? 
A. Which is that? 
X. 2 2 Nolen Mullins. 
A. I don't know. I didn't see him at that time. 
X. 2 3 How did he grab Johnny, pretty rough or 
page 64 ] how? 
A. I wouldn't say about that. He caught him by 
the hips. 
X. 24 Did he pin his hands down? 
A. I don't know. 
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X. 2 5 You don't know if he had his hands pinned or 
A. No, sir, I couldn't say. 
X. 26 You couldn't say? 
A. No, sir. 
X. 2 7 Did he remain in that condition or position, with 
his arms around him until the first shots were fired? 
By Mr. Sutherland: 
He didn't say that. 
By the Court: 
No, the witness didn't say he put his arms around him. 
X. 28 Did he put his arms around him? 
A. You mean hug him? 
X. 29 Pretty close, did he get nearly all around him? 
A. No, sir, I wouldn't say he did. 
X. 3 o How far around him would you say he got? 
A. I don't know, but it didn't seem like it was more than 
that way (indicating). 
X. 3 1 And you had not heard anything said up to that 
time, had you? 
A. Up to the time he grabbed him, not between them two, 
no, sir. 
page 65 ] X. 32 He grabbed him before anything was said? 
A. Yes, sir. 
X. 3 3 And then Hall said to him, ''What in the Hell does 
this mean?" 
A. That was when he first laid his hands on him. That 
is when he said that. Willis said something to him and I would 
not state what it was, and about the time he laid his hands on 
him or just about the time he did lay his hands on him, I would-
n't say, but it was just about the time his hands touched him, was 
when he said something, but I don't recall what it was. In fact 
I didn't understand what it was. 
X. 3 4 How close were you to them at that time? 
A. I was, I will say, about as close as from here to that 
end chair over there (indicating) . 
X. 3 5 About eight or ten feet? 
A. Something like that, yes, sir. It might have been a 
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little farther than that, I wouldn't say exactly how far it was, 
anyway it was close. 
X. 36 Do you know where Mullins was at that time? 
A. Not at the time they started, no, sir. 
X. 3 7 Where was Mullins the first you saw of him? 
A. I wouldn't say positively that it was Mullins that I 
saw at the time. I just took it to be, behind the 
page 66 ] radiator of this car that was parked there near this 
shooting. 
X. 38 What was he doing? 
A. He was humped down behind the radiator of this car. 
He was either loading or unloading his pistol at the time I glanc-
ed my eyes back that way and saw him. 
X. 3 9 Had he fired any before that time, or do you 
know? 
A. I don't know. 
X. 40 You don't know where this first shot came from? 
A. No, sir, I couldn't say positjvely where it came from. 
X. 41 So far as you know Mullins may have fired? He 
may have fired that first shot? 
A. I wouldn't say who fired it for I didn't see it. 
X. 42 Did you notice where Mullins was loading his gun 
a lot of empty hulls there? 
A. Yes, sir, I noticed them. 
X. 4 3 Did they seem to be freshly fired? 
A. I didn't pay any attention to that. 
X. 44 What sized shells were they? 
A. The best I rem em her they was thirty-eight specials. 
X. 45 After you saw Mullins loading or reloading his 
gun, did you see him use that pistol from that time on, did you 
see him shoot it? 
page 6 7 J A. No, sir. 
X. 46 What did he do with it from that time on? 
A. I don't know. 
X. 4 7 Did you watch him or take your eye off of him 
after seeing him loading or reloading his gun there? 
A. When I looked up at him that was when Johnny was 
done down across the street, and maybe had fell, I wouldn't say 
positive, but when I looked back up at him behind this car he 
kind or raised up with his pistol in his hands and stretched his 
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neck that way (indicating) and looked across the radiator of the 
car and I looked back toward Johnny. 
X. 48 When he stretched his neck and got above the hood 
of the car was he looking toward where Johnny was? 
A. He was looking, I thought, in that direction. 
X. 49 You don't know if he shot toward Johnny or not? 
A. No, sir, I don't. 
X. 50 You spoke about seeing Johnny going away from 
the sidewalk staggering, what was his condition then that caus-
ed him to stagger? 
A. I wouldn't say positively what caused him to stagger. 
X. 5 1 Describe how he was going. 
A. The best I rem em her he was going across the street, 
and had his gun down this way (indicating), the 
page 68 ] bright gun down this way near his hip, and he was 
going kind of this way _with that arm down by his 
s:de that way, and that shoulder dropped down going in that 
direction ( indicating) . 
X. 5 2 Which way did he fall, did he fall in that direc-
tion? 
A. He fell with his head down the street. 
X. 5 3 Was that the way he was staggering toward as he 
went? 
A. He staggered over across the street, but anyway when 
he fell his head was laying down that way. 
X. 54 Was it dark at the time and you had to see by lights 
or how was that 7 
A. It was right at dark. I don't know whether the street 
were on or not. I wouldn't say positive. I don't know exactly 
what time it was. 
out? 
X. 55 You don't know when Estil Willis got his gun 
A. I never did see him get it, no, sir. 
X. 56 And you don't know when he did his shooting? 
A. No, sir, I don't. 
X. 5 7 Was Estil Willis' back to you at the time he caught 
hold of Johnny Hall? 
A. Yes, sir, his back was to me. 
X. 5 8 Did his back remain to you or did he change po-
sition to some extent and his side come around to-
page 6 9 ] ward you? 
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A. I wouldn't say he changed enough that I notic-
edit. 
X. 59 You wouldn't say if he changed or not? 
A. No, ~ir, but the best I remember both of them must 
have been about the middle of the sidewalk and I wouldn't say 
he changed or not. 
X. 60 You never saw any gun in Johnny's hands at that 
time? 
A. No, sir. 
X. 61 You didn't see any flash of a gun about Johnny 
when you heard that shot either, did you? 
A. No, sir, I (interruptel). 
By Mr. Sutherland: 
Let him finish his answer. 
X. 6 2 Had you not finished your answer? 
A. I was aiming to say both of their backs were turned to 
me and I couldn't see . 
. X. 63 Both of their backs were turned toward you? 
A. Yes, sir. 
X. 64 And you don't know where Mullins was at that 
time? 
A. No, sir, I didn't see him at that time. 
X. 65 And you didn't see the flash of a gun about John-
ny when you heard that shot fired? 
A. No, sir. 
X. 66 Was there any difference between the first 
page 70 ] and second shots, any time or pause ·or difference 
in the sound of them? 
A. I am not able to say about that. 
X. 67 How many shots were fired there that you heard? 
A. I wouldn't say about that. 
X. 68 You didn't know there was going to be any shoot-
ing, of course? 
A. No, sir, I didn't. If I had knowed it I wouldn't have 
been there. 
X. 69 Did you continue to watch Estil Willis' hands af-
ter he put them on Johnny, do you know if he held them in 
that position? · 
A. I wouldn't be able to say about that. 
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X. 70 And you wouldn't be able to say if he had them 
there when the first shot was fired either, would you? 
A. They was still together, or I thought they was, when 
the first shot was fired. 
X. 71 But you could not see where his hands were defi-
nitely when the first shot was fired, could you? 
A. I had not seen him move them at that time. When 
h~ turned his head, of course I took my eyes off of where his 
hands was at, J couldn't watch his hands and head both at the 
same time. 
X. 72 You don't know when his hands were 







A. No, sir. 
73 You were headed toward Sol Rakes' restaurant? 
Yes, sir, going down street. 
7 4 And you turned and looked back? 
Yes, sir .. 
75 And saw what you have recited here by looking 
A. Yes, sir. 
X. 76 Was .anyone there on the sidewalk between you 
and these parties? 
A. I don't think there was, but I wouldn't say positive 
tpere was or wasn't, but I didn't see anyone else. 
X. 77 Were there lots of people on the street that night, 
Christmas Eve? 
A. I didn't notice so many. I had not been on the street 
so long myself. 
X. 78 Was there much noise or was it pretty quiet? 
A. I never paid no attention. 
X. 79 You know where Ernest Mullins got the Luger 
pistol? 
A. He come up, I think, from the left side. 
X. 80 Do you know if he pulled it from the holster on 
the left side? 
A. I don't know where he got it. 
X. 81 You didn't see him have a Luger pistol in 
page 72 ] his hand as he staggered across there, I mean John-
ny Hall? 
A. No, sir, I didn't. 
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RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 When you first saw Nolen Mullins where did you 
say John Hall was? 
A. I didn't say positive that it was Nolen,. but I took it 
to be him behind the radiator of the car. 
Q. 2 Where was John Hall then? 
A. He was across. the street on the other side. 
Q. 3 Would his right or left side have been to Nolen if 
that was Nolen you saw? 
A. In the direction he was going at that time his right 
side would have been over more to him at that time, I believe. 
Q. 4 I understand John was backing? 
A. Yes, sir, he was going kind of sideways backing. 
Q. 5 Did you notice John dose enough to form any 
opinion as to whether or not he was drunk or not? 
A. No, sir, I wouldn't say whether he was or whether he 
wasn't. If he was I couldn't tell it. 
Q. 6 You saw him lay his hands on John? 
A. Yes, sir. 
Q. 7 Were they open or closed when he did that? 
page 73 ] A. They looked to be that way (indicating). 
Q. 8 Open? 
A. Yes, sir, that way (indicating). 
Q. 9 Could you see if anything was in them? 
A. I don't think so. I didn't see anything. 
RE-CROSS EXAMINATION 
By Mr. Long: 
X. 1 Did you help carry Johnny Hall up to the doc-
tor's office? 
A. I helped carry him across the street. I didn't help 
carry him up the stairs. But I picked up his feet. 
X. 2 Did you smell any liquor? I mean on John Hall. 
A. No, sir, I was at his feet. 
X. 3 You spoke about seeing Mullins there reloading his 
pistol. What direction was that from Johnny when Johnny 
sort of turned and said to Estil Willis, ''What the Hell does this 
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mean?" Which way was he from Johnny at that time? 
A. When Johnny said that I didn't see Mullins then. 
X. 4 But the place where you did see Mullins later when 
you saw him loading his gun? 
A. It would have been a little this side of him on the side 
next to me, if he had been there at the time of the 
page 7 4 ] shooting. 
X. 5 Which shoulder of Johnny would have been 
expo.;ed to Mullins at that time? 
A. In the position they were standing I wouldn't say. He 
wasn't there at that time. 
X. 6 Assuming he was there. 
A. I wouldn't say. I won't say about that. 
By Judge Lively: 
X. 7 What Mr. Long was asking you is, if I may inter-
rupt, which shoulder of John Hall was turned toward this place 
where you afterward saw Nolen Mullins? 
By Mr. G~orge C. Sutherland: 
We object to that. He said he had his back to him. 
By Judge Lively. 
I object to that. It misquotes the witness. 
By the Court: 
He said he didn't know at that time and didn't pay any at-
tention to which shoulder. 
By Judge Lively: 
I exapt to the statement of the Court. 
By the Court: 
Is there anything else? 
By Mr. Long: 
Q. 8 Where was this car you spoke about Mullins being 
behind the hood of? 
A. It was parked there. 
page 75 ] Q. 9 Was it on up the street from the department 
store going like you were going toward Grundy, up 
the street that way? 
A. No, sir, it was about at the upper edge of the depart-
ment store. 
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X. 1 o Were you and Hall and Estil Willis between the 
car all of you below the car, or were some of you above the car? 
A. They were a hove the car when the trouble started, 
they were beyond the car next to Grundy, in that direction, on 
the other ~ide. 
X. 11 Johnny's left shoulder was toward the place where 
you saw Mullins later on, wasn't it? 
A. His back was turned back that way. Naturally I did-
n't see him come off the street. His back was turned back that 
way. 
X. 1 2 He twisted around to the right or left? 
A. He looked back over his left shoulder, the best I re-
member. 
X. 13 When he did that, wasn't his left shoulder toward 
the spot where you saw Mullins reloading his pistol? 
A. I wouldn't say. 
X. 1 4 He turned in that direction? 
A. He turned his head, but not his body. 
X. 15 His body turned to some extent, didn't it, 
page 76 ] toward the spot where you saw Mullins reloading 
his gun? 
A. If it was him. 
X. 16 He had on a uniform of a deputy sheriff, didn't 
he? 
A. He was a uniformed officer, I would say the man had 
on a uniform. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 How far was this car from where the first shots 
were fired where the defendant and Estil Willis were when the 
first shots were fired? 
A. How is that? 
By Judge Lively: 
The question is how far this car where he said he saw Mul-
lins was from Willis and the defendant when the first shots were 
fired? 
By Mr. Sutherland: 
Yes. 
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Q. 2 Where was this car you speak of where you saw a 
man you took to be Mullins, how far was it from where Estil 
Willis and Hall were when the first shot was fired, in your best 
judgment? 
A. It was pretty close. I wouldn't say for sure, but it 
might have been ten or fifteen feet. I am not able to say ex-
actly. 
Q. 3 Was it between you and them, or was it back 
page 77 ] of you, the same way you were going? 
A. It was near the side of me. I was on the side-
walk and it was parked by it. 
Q. 4 Could you tell whether that first shot came from 
there or back up where Estil Willis and Hall were? 
A. It was right close. I am not able to say exactly where 
the shots come from. 
Q. 5 In your opinion, did it come nearer from there or 
where did you think it come from with reference to where Estil 
Willis and Hall were, or the automobile, if you can give an opin-
ion? 
A. I wouldn't be able to say. I will say it come from 
close to where they was at. 
Q. 6 Who? 
A. Hall and Estil Willis. 
RE-CROSS EXAMINATION 
By Mr. Long: 
X. 1 Would you also say it came from close where Mul-
lins was when you later saw him or whoever this. felow was you 
saw loading his gun? 
A. They was all right close together. 
X. 2 And you don't know which place it came from? 
A. I couldn't say. 
page 78 ] X. 3 They were all within a radius of a few feet, 
weren't they? 
A. It wasn't far. 
X. 4 If he had been there at the time the trouble started 
he was close to them? 
A. Yes, sir. 
X. 5 When you did see him how far was he from them 
when the trouble started? 
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A. How is that? 
X. 6 This fellow you saw reloading his gun, how far · 
was he from the place where the trouble started? 
feet? 
A. It wasn't far? 
X. 7 Eight or ten feet? · 
A. I wouldn't say how many feet, right close though. 
X. 8 Somewhere in the neighborhood of eight or ten 
A. I would say something like that. 
Witness stood aside. 
By Mr. S. H. Sutherland: 
I don't know I asked Estil Willis what caliber pistol he shot 
from? 
Mr. Estil Willis: 
A thirty-eight Special. 
By Judge Lively: 
We would like to see the pistol. 
By Mr. Sutherland: 
Have you got the pistol? 
Mr. Willis: 
I haven't got it with me, but I can get it. 
page 79 ] By Judge Lively: 
We would like to have both of those pistols brought 
in, yours and Mullins' both. Does Nolen Mullins have the pis-
tol here with him, the one he used at that time? 
Mr. Mullins: 
No, sir, I bought a new one after the old one hung up. I 
will get it here in the morning. 
By Mr. Sutherland: .. 
They will have them here in the morning. 
By Judge Lively: 
We want them here. 
By the Court: 
All right. 
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ERNEST HAMMOND, the next witness, called by and 
on behalf of the Comm~nwealth, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is your name Ernest Hammond? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Splashdam. 
Q. 3 What do you do? 
page Bo ] A. I work in the mine. 
Q. 4 For the Splash Dam Coal Company? 
A. Yes, sir. 
Q. 5 How long have you been working there? 
A. I have been working there about twelve years. 
Q. 6 How old are you? 
A. Twenty-eight. 
Q. 7 Are you well acquainted with the defendant over 
there, John Hall? -
A. Yes, sir, pretty well acquainted with him. 
Q. 8 How long have you known him? 
A. Ever since I have been at Splash Dam. 
Q. 9 Has he been working there? 
A. He gets timber for them, I reckon, the best I know. 
Q. 1 o Do you know Estil Willis over here? 
A. Yes, sir. 
Q. 11 How long have you known him? 





12 Was he a deputy sheriff down there last year? 
I don't know exactly when he come in as a deputy 
The last election he was elected deputy sheriff. 
13 He was appointed shortly after the last election? 
A. Yes, sir. 
page 81 ] Q. 14 When Mr. Fleming was elected? 
A. Yes, sir. 
Q. 1 5 Does he wear a uniform of a deputy sheriff down 
there? 
A. Yes, sir. 
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By Judge Lively: 
That is objected to because immaterial and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 16 Have you seen him quite frequently down there? 
A. Yes, sir. 
Q. 17 Had he been a deputy sheriff a considerable time 
before last Christmas when this shooting occurred? 
A. Not so long, I don't reckon. It was since the last elec-
tion. I don't know just when that was. 
Q. 1 8 Where were you on the evening of the 24th of last 
December when this shooting occurred in Haysi? 
A. I was in Haysi in the basement. I come out of the 
basement when the shooting occurred. 
Q. 1 9 What basement? 
A. Charlie· Wood's basement. 
Q. 20 How long had you been out of there? 
A. I just come out. 
Q. 21 Anybody with you? 
A. Yes, sir. 
page 82 ] Q. 22 Who? 
A. Tom McCowan. 
Q. 23 Did you see any part of the shooting? 
A. No, sir. 
Q. 24 Did you hear any of it? 
A. Yes, sir. 
Q. 25 How close to it were you? 
A. I was at the department store, a short ways from it. 
Q. 26 Had you seen the defendant just a moment or two 
before the shooting occurred? 
A. I had just passed him that one time a little bit before 
the shooting occurred. 
Q. 2 7 Where did you go after you passed him? 
A. I went in the department store. 
Q. 28 Which way was he going? 
A. Up past the department store. 
Q. 29 And you were coming down? 
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A. Yes, sir. 
Q. 30 Did he say anything about wine or beer or any-
thing that you heard? 
A. He said something about getting a beer the best I re-
member it. 
Q. 3 I Anybody with him? 
page 83 ] A. Yes, sir, someone was with him. 
Q. 3 2 Did you know who it was? 
A. No, sir, I didn't at that time. 
Q. 3 3 Did you see Estil Willis about that time? 
A. He passed me, Mr. Hall did, and went a little ways and 
met Mr. Estil Willis in a few steps. 
Q. 34 I believe you said you didn't see any of the shoot-
ing? 
A. No, sir, I didn't see any of the shooting. 
Q. 3 5 Were you in sight of Estil Willis about the time 
the first shot fired? 
A. No, sir, I had just went in the department store, had 
just stepped in. 
Q. 3 6 Did you hear him make any exclamation or say 
anything at that time? 
A. No, sir. 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
I want to move to strike out the statement of the witness 
about John Hall saying something about getting a drink of beer 
or wine, because immaterial, irrelevant and prejudicial. 
By the Court: 
Motion overruled. 
By Judge Lively: 
Exception. 
page 84 ] CROSS EXAMINATION 
By Judge Lively: 
X. 1 Did John Hall get any beer or wine after you heard 
him make that statement before he was shot? 
A. No, si~, I don't think so. 
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X. 2 How long after you heard him make that statement 
until he was shot? 
A. Just a short time. 
X. 3 Did he have time to get any beer or wine between 
those times? 
A. No, sir, he didn't. 
By Judge Lively: 
I desire to renew my motion. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
X. 4 You say you have known John Hall some years? 
A. Yes, sir. 
X. 5 You saw him that evening? 
A. Yes, sir. 
X. 6 He met you on the street and spoke to you and Mr. 
McCowan and went on? 
A. Yes, sir. 
X. 7 Was he apparently sober or drunk? 
A. If he was drunk I didn't know anything about 
page 85 ] it. 
X. 8 Did you notice anything to indicate he was 
drunk or drinking at all? 
A. No, sir, I didn't. 
X. 9 And you know him well? 
A. Yes, sir. 
X. 1 o And you met him? 
A. Yes, sir. 
X. 11 Was he misbehaving or doing anything out of the 
way when you saw him? 
A. Not when I saw him. 
X. 12 He was simply walking along the street? 
A. Yes, sir. 
X. 13 The same as anybody else when you saw him? 
A. Yes, sir. 
X. 14 You say this deputy sheriff Willis passed you? 
A. Yes, sir. 
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X. 1 5 How was he going when he passed you? 
A. He was walking pretty fast. 
X. I 6 Did you look back when Willis passed you and 
McCowan? 
A. Yes, sir, I did. 
X. I 7 What caused you to look back? 
A. Mr. McCowan stopped and looked back and l 
page 8 6 1 stopped and looked back too. 
X. r 8 What did you see when you looked back? 
A. I saw Mr. Willis put his hands on Mr. Hall's hips. 
X. I 9 How far around on him did he put his hands? 
A. I wouldn't say, I don't know as to that. 
X. 20 You don't know how far? 
A. No, sir. 
X. 2 I Were Mr. Hall· s arms down by his side? 
A. I wouldn't be able to say. 
X. 22 Did he put his hands clear around him or not? 
A. I couldn't say about that. 
X. 2 3 What did you see or hear then? 
A. I didn't see anything. I turned my head and walked 
on in the department store and the shooting started then. 
X. 24 Did you hear John Hall say "what does this mean" 
or "what the Hell does this mean" or something of that sort? 
A. No. sir, I didn't hear him say anything. 
X. 25 How soon after you saw Willis put his hands 
around Hall until the shooting started? 
A. · It was a very short time. I had turned and started in 
the department store. 
X. 26 About how long would you say? 
A. I don't know. 
page 87 ] X. 27 How many step~ did you walk after you 
saw Willis go up and catch around Hall and put his 
hands around him? 
A. I walked three or four steps and went on in the de-
partment store. 
X. 28 Now were you going down the street or going up 
the street? 
A. I was going up the street. I mean coming down the 
street. 
X. 29 And Hall and Willis were going up the street? 
A. Yes, sir. 
John Hall vs. Commonwealth of Virginia 73 
Ernest Hammond 
X. 30 And what you saw was when you turned around 
and looked back? 
A. Yes, sir. 
X. 3 I Was anybody between you and where Willis and 
Hall were when you saw him go up and put his hands on him? 
A. Mr. McCowan was behind me. 
X. 32 Was anybody else between you all? 
A. Not as I know of. 
X. 3 3 Did you meet anybody else there or see anybody 
else there coming along behind Willis? 
A. Yes, sir, after I come two or three steps on down I met 
somebody else with a uniform on. 
X. 34 Look at this man at the end of the table 
page 88 ] and see if that is the man you mean, with the specs 
on? 
A. I didn't see him in the face, but he had a uniform on 
though. 
X. 35 Anyhow a uniformed officer passed you right be-
hind Willis? 
A. Yes, sir. 
X. 3 5 Going in the same direction? 
A. Yes, sir. 
X. 36 How were they traveling? 
A. They were both walking pretty fast. 
X. 3 7 When Willis got up close to Hall, before he put 
his hands on him, what did he do, if anything, Mr. Hammond? 
A. About the time he was putting his hands on his hips 
was when I looked back. 
X. 3 8 Do you know if he crouched or squatted down? 
A. No, sir, I didn't see him. 
X. 3 9 What became of this man with the uniform on, 
whom you saw going in the direction of these parties? 
A. I don't know that. 
X. 40 Was a car parked close to where this trouble took 
place? 
A. Yes, sir. 
X. 4 1 Which way was that car facing, was it 
page 89 ] facing down the street the way you were going, or 
facing up the street, or were Willis and Hall going 
up or down the street? 
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A. They were going up the street. 
X. 42 Was this car parked with the front end up the 
street or down the street? 
A. The engine was faced up the street. 
X. 43 The front end of this car was in the same direc-
tion Hall and Willis were going? 
A. Yes, sir. 
X. 44 And in the same direction this officer in uniform 
was going? 
A. Yes, sir. 
X. 45 Do you know what this officer with a uniform 
on did when he got about that car? 
A. No, sir, he passed me right at the lower end of the car. 
X. 46 At the back end of the car? 
A. Yes, sir. 
X. 4 7 And that was before any shooting had taken 
place? 
A. Yes, sir. 
X. 48 You saw him at the back end of this car before you 
started in the department store? 
A. Just as I was going in. 
page 90 ] X. 49 And you walked some steps into the de-
partment store? I mean before the shooting took 
place? 
A. I had turned the corner going in. 
X. 5 o You walked some steps after you passed this man 
before the shooting comn:ienced? 
A. I passed him as he went in the department store and 
the shooting started then. 
X. 5 1 At some distance from the walk into the door, I 
mean the entrance, is a hallway, isn't it? 
A. · Yes, sir. 
X. 5 2 Fifte~n or twenty feet long from the walk back to 
where the door is? 
A. I wouldn't say how far it is. 
X. 5 3 It is several feet, isn't it? 
A. Yes, sir. 
X. 54 As far as from your chair to the Judge's seat? 
A. Yes, sir. 
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RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
X. 1 You say you saw Mr. Willis put his hands on Mr. 
Hall. Were they open or shut? 
A. The best I know they were open. 
X. 2 Was there anything in them? 
page 91 ] A. Not as I saw. 
X. 3 Did you see Lacy Gilbert there? 
A. No, sir, I don't remember seeing him. 
X. 4 Do you know him?. 
A. Yes, sir. 
Witness stood aside. 
(NOTE: At 5 :05 o'clock, p. m., the court was adjourn-
ed until tomorrow morning, June 20, 1941, at nine o'clock.) 
MORNING SESSION 
Clintwood, Virginia. June 20, I 94 I. 
The Court met pursuant to adjournment at nine o'clock. 
PRESENT: The same parties as heretofore noted. 
CAL VIN ROBINSON, the next witness, called by and on 
behalf of the Commonwealth, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Calvin Robinson? 
A. Yes, sir. 
Q. 2 Mr. Robinson, where do you live? 
page 92 l A. I live at Roderfield. West Virginia. 
Q. 3 Where were you raised? 
A. I was raised in North Carolina. 
Q. 4 How old are you? 
A. Thirty-five. 
Q. 5 Have you ever lived in Dickenson County? 
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A. Yes, sir. 
Q. 6 How long? 
A. I lived here about four years. 
Q. 7 What did you do when you were here? 
A. I worked for the State Highway Department. 
Q. 8 What was your business last December? 
A. Last December I was working for the Highway De-
partment. 
Q. 9 In this county? 
A. Yes, sir. 
Q. 10 Do you know the defendant over there, John Hall? 
A. Yes, sir. 
Q. 1 I How long have you known him? 
A. Well, I have known him two or three years, some-
thing like that. 
Q! 1 2 Do you know Mr. Estil. Willis, the deputy sher-
iff? 
A. Yes, sir. 
page 93 ] Q. I 3 Did you see them on the evening of De-
cember 24th last year, Christmas Eve? 
A. Yes, sir. 
Q. 1 4 Where did you see them? 
A. I saw John the first time there in front of Sol Rakes'. 
Q. 1 5 Did you see the shooting? 
A. Yes, sir, I saw it. 
Q. 1 6 How long was that before the shooting? 
A. I would say maybe a minute or minute and a half or 
something like that. 
Q. 1 7 What was he doing? 
A. John? 
Q. 18 Yes. 
A. He was walking up the street. 
Q. 19 Did you see the officer, Estil Willis, about that 
time? 
A. I saw Estil about the time that I got up to the depart-
ment store. He passed me right about there. _ 
Q. 20 How far had you gone after you saw the defend-
ant, John Hall, until you saw Estil Willis? 
A. Well, I would say fifteen or twenty steps. 
Q. 21 Did he have his uniform on? 
page 94 l A. Yes, sir. 
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Q. 22 Was he known down there to be an of-
ficer? 
A. Yes, sir. 
Q. 2 3 How was the street lighted up at that time, or was 
there any light? 
A. Well, it was tolerably light, I thought, from the stores 
there. 
Q. 24 Was there also a street light on the highway? 
A. I don't remember about a street light. 
Q. 25 Was it light enough or did you have any diffi-
culty recognizing persons at a distance? 
A. No, sir. 
Q. 26 You saw John pass? 
A. Yes, sir. 
Q. 27 How far were you at that time behind John Hall? 
A. I was about six or seven steps, somewhere like that. 
Q. 28 Did you see him do anything? 
A. No, sir. 
Q. 29 Did you see him pull anything out of his pocket? 
A. Yes, sir, I saw him pull something out of his pocket 
and he showed it to the fellow with him. 
Q. 3 o What did he say? 
A. He asked him if it wasn't a nice Christmas pres-






Q. 31 Did he say anything more? 
No, not that I heard of. 
3 2 Where did he get it? 
It looked like he pulled it out of his pocket. 
3 3 Could you tell if it came out of his pocket or 
A. I couldn't tell. 
Q. 34 About the same place, are they? 
A. About the same. 
Q. 3 5 What did he do with it? 
A. He asked if it wasn't a nice Christmas present and then 
he put it back wherever it was. I couldn't see well enough to 
tell where it was. 
Q. 3 6 Where was Estil Willis at that time? 
A. I don't know. 
Q. 3 7 Had you seen him at that time? 
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A. No, sir, I had not seen him at that time. 
Q. 38 How long was it after you saw John pull that 
pistol out of his pocket or holster until you saw Estil Willis? · 
By Judge Lively: 
That question is objected to because it misquotes the wit-
ness and amounts to testimony by counsel. 
page 96 ] By the Court: 
The Court understood the witness to say he saw 
him get something out and put something back. 
Q. 3 9 Does that look like it (indicating pistol) ? 
A. I couldn't say. · 
Q. 40 Could you tell if it was a pistol? 
A. No, sir, I was walking behind him and his coat was in 
the way and I couldn't see it. 
Q. 4 r You said he pulled it out. · Show how he pulled it 
out then? 
A. He reached back like that (indicating). 
Q. 4 2 What did he do with it? 
A. He turned it right around like this (indicating) and 
asked Willie Branham if that wasn't a nice Christmas present or 
something like that. 
Q. 43 Was it in front of you? 
A. It was in front of me, but was between me and him. 
Q. 44 Then what happened? 
A. Well, they walked on and Estil Willis come along and 
Estil come up and put his hands on Hall's hips and Hall turned 
around and kind of looked back over his shoulder, the best I 
can recollect, and said "What does this mean?'' And Estil said, 
"That is all right what it means, I have to take these guns off 
of you". 
page 9 7 ] By the Court: 
Said what? 
By the Witness: . 
"I have got to take these guns off of you." 
Q. 45 Then what happened? 
A. The shooting started. 
Q. 46 Where did the shooting commence? 
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A. Well, I couldn't say, but it was right down about the 
belt line. 
first. 
Q. 47 The belt line of whom? 





48 Who was so close together? 
Estil Willis and John Hall. 
49 The shooting commenced between them? 
Yes, sir. 
By Judge Lively: . 
That question is objected to because leading and suggestive. 
The witness had already stated he didn't know. 
By the Court: 
The Court will ask this question: Are you able to state 
where that first shot came from, whether it came from these two 
men or came from some where else? 
By the Witness: 
page 9 8 ] The first shot that came I think come from one of 
them men that was right there together. 
By the Court: 
Either Willis or Hall? 
By the Witness: 
Yes, sir. 
By Mr. Sutherland: 
Q. 50 Did you see Nolen Mullins about that time? 
A. Yes, sir, I saw him. 
Q. '> I Where was he? 
A. He come up there by the side of Estil Willis. 
Q. 5 2 Before the shooting or afterward? 
A. Just about the time the shooting started, the best I can 
recollect. 
Q. 5 3 Did he have anything in his hands? 
A. I don't think he did, if he did I don't remember it. 
Q. 54 Did you at any time see him with anything in his 
hands, pistol or anything? 
A. Yes, after the shooting started he had a pistol. 
Q. 5 5 Had he had a pistol before the shooting started? 
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A. In his hand? 
Q. 56 Yes. 
A. No, sir, I don't think so. 
Q. 57 How close was John and Estil Willis when that 
first shot was fired? 
page 99 ] A. I don't know just how close, but they was 
right up against each other. 
Q. 5 8 Could you see the fire from the pistol? 
A. Yes, sir, I could see the fire. 
Q. 59 Where was it with reference to where they were? 
A. It was right ·between them. 
Q. 60 Right in between them? 
A. Yes, sir. 
Q. 61 When that shot fired did you hear any exclama-
tion from anyone? 
A. Yes, sir, when the first or second shot was fired-I 
won't say which-I heard Estil say "Oh". 
Q. 62 Then what did Estil do? 
A. Well, he shoved Hall away. 
Q. 63 Then what did he do? 
A. He commenced shooting. 
Q. 64 Did you see him get his pistol? 
A. Yes, sir. 
Q. 6 5 When did he get his pistol with reference to the 
time he shoved Hall? 
A. He just shoved him and grabbed his pistol. 
Q. 66 Did he have his pistol before that time? 
A. No, sir, I don't think so. 
page 100 ] Q. ~7 Then ~hat happened between Estil, John 
and Nolen Mullins-tell all you saw? 
A. John he started across the road over there and fell 
right in front of the bank. 
Q. 68 Had you seen him shoot any? 
A. John? 
Q. 69 Yes. 
A. I saw him shoot once after he fell. 
Q. 70 In which direction· did he shoot? 
A. He shot over toward the department store. 
Q. 7 1 Toward the departmeri t stor~? 
A. Yes, sir. 
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Q. 72 How far would that have been from where Estil 
Willis was? 
A. I don't know where Estil was at that time. 
Q. 73 I mean where the shooting started? 
A. It was not very close to where Estil was or to where 
the shooting started, I mean. 
Q. 7 4 Now about how far, if I understand it, the first 
shot you said-where was this first shooting with reference to 
the Piggl y-Wiggly store? 
A. It started right at the lower side of the Piggly-Wig-
gly store. 
page Io 1 ] Q. 75 And the department store is down the 
street farther than that? 
A. Yes, sir. 
Q. 76 Did you hear that last bullet hit anywhere? 
A. )'.es, sir, I heard it hit the front of the department 
store. 
Q. 77 Was there a bullet hole in the window of the de-
partment store? 
A. Yes, sir. 
Q. 78 You know where Nolen Mullins was at that time? 
A. No, sir, I don't know where Nolen was then. 
Q. 79 And you don't know where Estil was at that time? 
A. No, sir. 
Q. 80 About how long did this take from the time that 
John was shoved off of the sidewalk? 
A. Just a few seconds. 
Q. 81 How did John get from, or in what manner did 
he get from the place where he was shoved off of the sidewalk 
to where he fell? 
A. He was kind of backed up there. 
Q. 82 What was he doing as he backed up? 
A. He was shooting. 
Q. 83 In what direction? 
page 102 ] A. Toward the car. • 
Q. 84 Where was the car with reference to where 
the fight started, the first shooting, you said he was shooting to-
ward the car? 
A. It was right close to where it started. 
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Q. 85 From the way he went across there would the car 
have been between him and the Piggly-Wiggly? 
By Judge Lively: 
Objected to because it asks for a conclusion of the witness. 
He can state the facts. 
By the Court: 
He can answer. I didn't get the force of the question, but 
I will let him answer. 
By Judge Lively: 
Exception. 
A. I just wouldn't say whether it would or not. 
Q. 86 Did you notice John, you said you saw him shoot 
once after he was down. Did you notice who came to him? 
A. No, sir, I didn't. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 . Mr. Robinson, you say you live in West Virginia? 
A. Yes. sir. 
X. 2 How did you happen to come here to this trial? 
A. Estil Willis come after me. 
page r 03 ] X. 3 Anyone else? 
A. Andy Mullins come with him. 
X. 4 Who is Andy Mullins? 
A. Andy Mullins is all I know. 
X. 5 What did Andy Mullins come out there for. do you 
know? 
A. I couldnit tell you unless he just come along with Estil 
Willis. 
X. 6 They talked to you about the case as you came 
along and before you started, Andy and Estil. did they? 
A. No, sir, they never talked any at all with me before we 
started. 
X. 7 Well, as you came along? 
A. We talked a little about it. yes, sir. 
X. 8 Had you ever talked to Andy or Estil before they 
came out there? 
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A. I had never spoke to Estil since the shooting. 
X. 9 Had you spoken to Andy? 
A. Not that I remember of. 
X. 1 o Do you know how Estil and Andy happened to 
come all the way to Roderfield, West Virginia, after you? 
A. No, sir, I don't, unless just to have me here to testify. 
X. 1 1 But you had not told either one of them 
page 104 ] what you knew? 
A. No, sir, I certainly hadn't.· 
X. 12 Did Estil and Andy talk to you about the case on 
the way back? 
A. We talked about it a little bit, but not much. 
X. 13 Has Andy talked to you any about it since you 
have been back, about the case? 
A. No, sir. 
X. 1 4 Are you certain of that? 
A. Yes, sir. 
X. 15 Wasn't Andy talking to you down at Haysi last 
night away late in the night? 
A. No, sir, he was not, absolutely not. 
X. 1 6 Did Andy talk to you down at Haysi at all last 
night after you left here? 
A. Yes, sir. 
X. 17 What time? 
A. I would say maybe eight-thirty, somewhere along 
there. 
X. 1 8 How long did Andy talk to you? 
A. Just a few minutes. He came up and said they thought 
they had left me up here, and talked just a few 
page 106 ] minutes, and turned around and walked off, and 
the case wasn't mentioned last night between me 
and Andy. 
X. 1 9 But he did talk to you down there last night? 
A. Yes, sir. 
X. 20 Estil Willis talk to you any? 
A. I believe I spoke to Estil last night. 
X. 2 I But didn't mention the case? 
A. No, sir. 
X. 22 Andy is not an officer, is he? 
A. I don't reckon he is. 
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X. 2 3 Do you know what his business was in making 
the trip to West Virginia after you? 
A. I don't know. 
X. 24 What time did these parties come to your home, 
Estil and Andy? 
A. I couldn't tell you. 
X. 25 About what time of day or night was it? 
A. I don't know. I was working and when I came home 
they was there. 
X. 26 What time did you find them there? 
A. At four o'clock. 
X. 2 7 In the morning or evening? 
A. Morning. 
page 106 ] X. 28 Four o'clock in the morning? 
A. Yes, sir. 
X. 29 When was that-what day? 
A. That was, I believe, Wednesday morning. 
X. 30 Of this week? 
A. Yes, sir. 
X. 31 Now you do know, and have learned since you 
came back, that this man, Andy Mullins, is taking a very active 
part in this prosecution, don't you? 
A. Well, I have seen him around. 
X. 3 2 About every place you have been where anything 
has been done to try to get up evidence in this case, or to pre-
pare the case, Andy has been around? 
A. No answer. 
X. 33 You don't know why he has been around, do 
you? 
A. No, sir, I do not. 
X. 34 Or why he has taken such an· active interest in the 
case? 
A. No, sir, I don't know. 
X. 3 5 You said you saw John Hall first in front of Sol 
Rakes'? 
A. Yes, sir. 
X. 36 And John Hall was walking up the street 
page I 07 ] the same way you were going? 
A. Yes, sir. 
X. 3 7 And he was walking along with a man by the 
name of Willie Branham? 
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A. Yes, sir. 
X. 3 8 And they walked in front of you? 
A. Yes, sir. 
X. 3 9 What was John Hall doing at that time, except 
walking along the street? 
A. He wasn't doing anything, except what I said, about 
showing Willie Branham his Christmas present somebody had 
given him. 
X. 40 That wasn't any killing crime, was it? 
A. Not that I know of. 
X. 41 So far as you know or saw, was John Hall at that 
time doing or saying anything on the face of the earth that any 
person could object to? 
A. No, sir, he wasn't doing anything that I seen. 
X. 42 He was behaving himself as well as anybody yo1.1 
saw there, so far as you saw, and was walking along the street, 
and the only thing you heard him say during that time was he 
spoke to his companion and said, "Isn't this a pretty Christmas 
present'', or something like that? 
page 108 ] A. Yes, sir, something like that. 
X. 43 And put it back in his pocket? 
A. Yes, sir, put it in his pocket or somewhere. 
X. 44 Was John Hall staggering? 
A. I d~dn't notice him staggering. 
X. 45 Did you notice anything about John Hall that in-
dicated to you he was drunk or drinking? 
time. 
A. No, sir, I was behind him six or seven steps all the 
X. 46 You spoke to him? 
A. No, sir, I didn't. 
X. 4 7 But you saw him all the way from Sol Rakes' to 
where this shooting occurred? 
A. Yes, sir. 
X. 48 And with -the exception of Willie Branham you 
were the closest man to him? 
A. Yes, sir, I think so. 
X. 49 And you followed him from Sol Rakes' on up 
there? 
A. Yes, sir. 
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X. 50 And when these people who you say got together 
you were standing or walking how close to them? 
A. About five or six steps, something like that. 
X. 5 1 You didn't tell the jury very clearly just 
page 109 1 how Estil Willis was walking at that time. Was 
he walking fast? 
A. Well, he passed me. He just come by and passed me 
walking and he went on by. 
X. 5 2 And he passed about everybody else on the street 
too, didn't he? 
A. I don't know as to that. 
X. 53 Anyhow, he passed you? 
A. Yes, sir. 
X. 5 4 How was John Hall walking, just in an ordinary 
gait, or how? 
A. Yes, sir. 
X. 5 5 When Willis got up close to John Hall, I want 
you to tell the jury just what he did, and how he did, when he 
got up dose to where John Hall was? 
A. He put his hands on Hall's hips. 
X. 5 6 How did he go into John Hall to put his hands 
on his hips. fast or slow? 
A. Well, pretty fast, I would say. 
X. s 7 Did he crouch down when he got close to Hall? 
A. He might have stooped over some. 
X. 58 Tell whether or not he did-not what he might 
have done--but if he did it say so? 
A. He might have. I guess he did. 
page 1 1 o ] X. 5 9 When he stooped down he went into 
Hall pretty fast, did he? 
A. Tolerably fast, I think. 
X. 60 And the thing you heard said, and all you heard 
said at that time. was John Hall said. ''What in the Hell does 
this mean"? 
A. f don't know if he said "What in the Hell does this 
mean" or just "What does this mean". 
X. 61 But that was all you heard said? 
A. That was the first thing I heard. 
X. 6 2 And you were standing how close to these people? 
A. In five or six steps. 
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X. 63 And closer than anybody else, except Willie Bran-
ham? 
A. I reckon so, if there was anybody any closer I didn't 
see them. 
X. 64 What did Estil Willis say when John Hall said 
"what does this mean?" 
A. He said "that is all right what it means" or something 
to that effect, "I have got to take these guns". 
X. 65 "It is all right what it means I have got to take 
these guns"? 
A. Yes, sir. 
X. 66 Was anything else said between these par-
page 111 ] ties at that time, except those expressions you have 
told? 
A. If there was I didn't hear it. 
X. 67 Now you say about that time there was a shot or 
two fired? 
A. Yes, sir. 
X. 6 8 I will get you to stand up, if you will and show 
us how this was-(the witness stqod up)-John Hall was go-
ing up the street now at the time? 
A. Yes, sir. 
X. 69 Was his right shoulder toward the buildings or 
toward the store? 
A. His right shoulder was toward the buildings. 
X. 70 When Estil Willis ran up and took hold of him, 
what did J0hn dn? 
A. He looked back and lsked what that meant. 
X. 7 1 Over which shoulcter? 
A. I wouldn't be positive. I think he looked over his 
left shoulder. 
X. 72 You know whether he turned his head toward the 
build'ng or rtreet, don't ycu? 
A. I believe he looked over his left shoulder. 
X. 73 Aren't you positive he looked over his left shoul-
der? 
A. No, sir, I am not. 
page 112 ] X. 74 Weren't y :m pusitive yesterday he Jook-
ed over his left snoulder? 
A. No, sir. 
88 Supreme Court of Appeals of Virginia 
Calvin Rdbinson 
X. 75 Didn't you tell us yesterday he did? 
A. I don't think so. 
X. 76 Didn't you tell us yesterday evening over there in 
that room right after the close of court that he turned around 
and looked over his left shoulder and said "what does this 
mean" or "what in the Hell does this mean"? 
A. I don't think I said that. 
X. 77 Anyhow: that is your best recollection of what 
happened? 
A. Yes, sir, it certainly is. 
X. 78 As far as you saw it, and as far as you have any 
recollection about it, he did look over his left shoulder? 
A. Yes, sir, he did. 
X. 79 When he looked over his left shoulder and turned 
that way, walking up the street, how was his left shoulder with 
reference to the front end of this parked car on the street? 
A .. I don't remember just where that car was parked, 
whether it was parked right beside where the shooting started or 
up the street a little farther. 
X: 80 Wasn't it parked a little back behind 
page r 1 3 ] where the shooting started, or almost right where 
the shooting started? 
A. I don't remember. 
X. 81 In any event, when he turned around toward his 
. left and looked back, where was the point of his shoulder, with 
reference to the front end of that car? Right in line with it. 
wasn't it? 
A. I don't remember about that. 
X. 82 When John Hall went across the street, how was 
he going, did he have his face toward where the shooting had 
been, whert Willis and he had been? 
A. The best I can recollect ha did. 
X. 83 And was kind of backing across the street? 
A. Yes, sir. 
X. 84 Didn't you also tell us yesterday on two occasions 
that you didn't know where those first shots came from? 
A. I said I didn't know which fired the first shot. 
X. 85 Didn't you also say you didn't know whether the 
shot came from where Willis and Hall were or from the place 
where Nolen Mullins was? 
A. No, sir, I did not. 
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X. 86 You didn't? 
A. No, sir, because I didn't know where Nolen Mullins 
was at that time.· The first shots that fired was 
page I I 4 ] between the two men. 
X. 87 Did you tell us that yesterday, or did you 
not? 
A. I don't think I told you anything about that. 
X. 88 Didn't you tell us yesterday that you couldn't say 
whether these first shots came from where Willis was or from 
this parked car, there where Willis and Hall were or from where 
this parked car was? 
A. If I did I don't remember anything about it. 
X. 89 Now you said you heard when these first shots 
were fired you heard Willis say "Oh"? 
A. Yes, sir. 
X. 90 How do you know you heard that? That Willis 
said "Oh"? 
A. I know pretty well because I know his voice. 
X. 91 You know John Hall's voice too, don't you? 
A. Yes, sir, I know John Hall's voice. 
X. 92 Do you undertake to say this shooting going on at 
the time and the excitement there you would have recognized 
the distinction in Willis saying "Oh", and John Hall saying 
"Oh"? 
A. I believe I would. I think I would, yes, sir. 
X. 93 Now when Will!s ran up and caught Hall where 
were Hall's hands or arms? 
A. I don't remember just how he did have his 
page r r 5 ] arms. 
X. 94 Were they down at his side this way (in-
dicating)? 
A. I wouldn't say. 
X. 95 Were Willis' arms around Hall's arms? 
A. I don't know that either. 
X. 96 How far around John Hall's body did Willis' 
arms extend? 
A. I don't remember. 
X. 97 Just don't know? 
A. No, sir. 
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X. 98 Might have been clear around him for all you 
know? 
A. Might have for all I know. 
· X. 99 And he might have had John Hall's arms pinned 
down to his side for all you know? 
A. I couldn't tell you about that. 
X. 1 oo You say that when John Hall took this object, 
whatever it was. he reached back to where his right hip pocket 
was? 
A. Yes. sir, back that way. 
X. 1 o I And took something out of that pocket and ap-
parently brought it up in front of him and spoke to his com-
panion and said "isn't this a nice Christmas present" or some-
thing like that to him? 
A. He took something from back here (indicating) about 
his hip pocket. 
page 116 ] X. 102 About his right hip pocket? 
A. I don't say he took it out of his pocket. 
X. 103 But about his right hip pocket? 
A. Yes, sir. 
X. 104 And when he had talked to his companion about 
it, he put it back in his right hip pocket? · 
A. Back here (indicating). 
X. 105 When you put your hand back there you have it 
about your right hip pocket, haven't you? 
By Mr. Sutherland: 
He didn't say he put it in his pocket. 
X. 106 But when he took this object out or appeared to 
take it out. he put his hand back at the place where his right hip 
pocket would have been? 
A. That is right. 
X. 107 And when he put it back he put it back to the 
place where his right hip pocket would have been? 
A. That is right. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. r Mr. Robinson, yesterday you had a conference and 
talk with me down here and these other gentlemen here, in the 
Commonwealth Attorney's office, didn't you? 
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page I I 7 ] A. Yes, sir. 
Q. 2 At that time or while I was there, do you 
remember Mr. Levi Hall coming down there and passing a paper 
in? 
A. Yes, sir. 
Q. 3 And when I got through did I request you to come 
up here? 
A. Yes, sir. 
Q. 4 Did you talk with Mr. Long and Judge Lively and 
Levi Hall and John Hall at that time? 
A. Yes, sir. 
Q. 5 And again after court adjourned yesterday even-
ing you talked to them? 
A. Yes, sir. 
Q. 6 You have talked with them as freely as you did with 
us, have you? 
By Judge Lively: 
That i~ objected to as leading and immaterial. 
By the Court: 
Sustained. 
Q. 7 You said you had not seen Estil Willis from the 





Yes, sir, well, I had not spoke to him since then. 
8 Had you seen Levi Hall, John Hall's brother? 
I may have saw him, but I don't recollect speaking to 
him. 
page 1 1 8 ] Q. 9 Do you remember whether or not a man 
in his car came to talk to you at Roderfield, West 
Virginia? 
A. Yes, sir. 
0. 10 Did you tell him what you knew about this case? 
A. Yes, sir, I did. 
Q. 11 Did he tell you whether he wanted you as a wit-
ness or not? 
By Judge Lively: 
That is objected to because immaterial and prejudicial. 
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By the Court: 
Objection sustained. 
Q. 1 2 Did you tell that man what you told here on the 
witness stand? 
By Judge Lively: 
Same objection. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. Yes, sir, about the same thing. 
Q. 13 Did anyone ask you to come here as a witness un-
until Estil Willis and Andy Mullins came after you? 
A. No, sir, they didn't. 
By Judge Lively: 
I except to the last question and answer because exactly the 
same question the Court had already excluded because immater-
ial and prejudicial. 
Witness stood aside. 
page I 1 9 ] NOLEN MULLINS, the next witness, being first 
duly sworn, called by a!ld on behalf of the Com-
monwealth, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. r Your name is Nolen Mullins? 
A. Yes, sir. 
Q. 2 Mr. Mullins, I see you have on a badge and uni-
form of a deputy sheriff. Were you a deputy sheriff last De-
cember? · 
A. Yes, sir. 
Q. 3 Did you see the defendant, John Hall. on the even-
ing before last Christmas? 
A. The first I saw of Mr. Hall he was going up the street 
there. 
Q. 4 At that time? 
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A. Yes, sir. 
Q. 5 Who was with him? 
A. I couldn't say exactly who he was with. 
Q. 6 About where did you first see him? 
A. Right about the Piggly-Wiggly store there. 
Q. 7 Did you see the shooting? 
A. Yes, sir. 
Q. 8 How long before the shooting commenced, 
page 1 20 ] that is, was it just a short time or how long? 
A. It was just a short time. 
Did you observe what he was doing and his dispo-Q. 9 
sition, etc? 
A. You mean whether or --not he was intoxicated? 
Q. 10 Yes. 
A. No, I couldn't say for sure. 
Q. 11 If you couldn't say for sure, did he do anything 
that caused you to have any impression, and, if so, state what 
that was? 
A. Well, nothing more than the shooting? 
Q. 1 2 Before that. 
A. No, that was the first I had saw of him. 
Q. 13 Now commence and tell where you first saw Es-
til Willis a1!d what happened about him; first, how did you come 
to be there at that particular place? 
A. Well, how come me to be there, I had captured a pris-
oner, down about Lick, and had to bring him to Haysi, to give 
bond, was how come me to be there. 
Q. 14 That is what brought you to Haysi? 
A. Yes, sir. 
Q. 15 Then where did you go? It wasn't John Hall, I 
assume, that brought you there? 
pager 2 1 ] A. No, sir, it was not. 
Q. 16 Then what did you do? 
A. I went in Sol Rakes' restaurant. 
Q. 1 7 Did you see anyone in there that you knew? 
A. Yes, sir. 
Q. 1 8 Who was it? 
A. Estil Willis was in there. 
Q. 19 Now then, what next happened? 
A. No answer. 
94 
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Q. 20 What did Estil Willis do in there and where was 
A. He was back next to the kitchen sitting or standing 
and I was next to the front. 
Q. 21 How did Estil Willis get out of there? 
A. He walked out. 
Q. 22 Did he come close to you? 
A. Yes, sir, he passed right by me. 
Q. 23 · Dld he do anything to you? 
A. As he passed by me-I was sitting like I am facing the 
jury and the Judge here-I was sitting with my face to the 
shelves and counter, and to the best of my remembrance he kind 
of picked me on the shoulder. 
Q. 24 By reason of that did you do anything? 
A. No, I just got up after he went on out of the 
page 122 ] door, Estil went on out of the door, and I got up 
and walked on out the door, and started up the 
street. He was going up the street and I started up the street be-
hind him. 
Q. 25 How far were you behind him when you were 
going upu the street? 
A. I don't know exactly how far. 
Q. 26 About how far would you say; give your best 
opinion? 
A. Maybe from three to ten feet. 
Q. 2 7 Were you going up the street for any special rea-
son? 
A. Well, we had had a report on a moonshine still-
Q. 28 I mean were you going up the street following 
Estil Willis? 
A. I was just going up the street after him. 
Q. 29 Tell what you saw. Did you see John Hall about 
that time anywhere? 
A. I didn't see John Hall until I got up there near the de-
partment store or Piggly-Wiggly, the best I remember. 
Q. 3 o Then what happened between John Hall and Es-
til Willis? 
A. Well, Estil walked up and put his hands up on John-
ney's hips and said something. I didn't exactly understand that 
he said. I did understand him to say "let's see what you have 
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got here" and Johnny's reply, I understood, was 
page I 2 3 ] ''hope, hope". 
Q. 3 r Go right on. 
A. And about that time he shot. 
Q. 3 2 Who shot? 
A. Johnny Hall. 
Q. 33 Did you see where he got his pistol? 
A. It come from his right side. 
Q. 3 4 How did he shoot? 
A. He shot this way, the best I could tell (indicating). 
Q. 3 5 With which hand? 
A. It must have been with his left hand. 
Q. 36 Did (interrupted). 
By Judge-- Lively: 
The answer of the witness is excep~d to and motion made 
to strike it out. 
By the Court: 
I didn't hear it. 
By Mr. Sutherland: 
He said it must have been his left hand. 
Q. 3 7 Stand up and show what position he was in at 
the time that shot fired? 
A. Johnny Hall? 
Q. 38 Yes. 
A. About this way (witness stood up and_indicated). 
Q. 3 9 How was his face, in what direction-did you no~ 
tice that? 
page 124 ] A. To the best of my remembrance he looked 
kind of back over his shoulder. 
Q. 40 Did you gee the kind of pistol he had? 
A. Yes, sir. 
Q. 4 I Look around here and see if you can see anything 
that looks like the pistol he had in his hand, how does this one 
look (indicating pistol on tabl!e) ? 
A. Yes, sir. 
Q. 4 2 Is that the kind he had? 
A. Yes, sir. 
Q. 43 How many times did he shoot? 
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A. I cannot exactly say that and be positive. 
Q. 44 What is your best recollection. 
A. Well, that gun showed there that it had been shot 
The other gun, I disremember how many shells in it. 








Ten or twelve, something like that. 
4 6 When he shot where was Estil Willis? 
He was with his hands on his hips. 
4 7 Did he have anything in his hands? 
No, sir. 
By the Court: 
Q. 1. When that first shot fired, how long was 
page 125 ] it before any other shot was fired? 
A. I couldn't say, your Honor, just exactly how 
long. It was just a short time. 
Q. 2 Was there any space of time between that until any 
other shot was fired? 
A. There was but a short space of time. 
By Mr. Sutherland: 
Q. 48 Can you clap your hands about the measure of 
time, can you do that? 
A. (Witne.ss indicated by clapping his hands). 
Q. 49 How many shots were fired.as you indicated there? 
A. You mean in all? 
Q. 50 No, when the men were together there, how many 
shots were fired? ·, 
A. Two or three. 
Q. 51 Then what happened, go on from there? 






5 2 Go right on and tell what each did. 
And he went backing across the street shooting back. 
5 3 What was Estil doing? 
He was shooting. 
Q. 54 Did you see Estil get his pistol? 
page 1 26 ] A. No, sir, I didn't see him get his pistol. 
Q. 5 5 Did Estil ~hoot before John got off of 
the sidewalk? 
A. No, sir, not to my knowing. 
Q. 56 What was Estil shooting with? 
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A. 3 8-Special. 
Q. 5 7 How close to them were you when the first shot 
was fired? 
A. I was in about, I guess, three to five feet. 
Q. 58 Did you hear Estil say anything or make any ex-
clamation when the first shot was fired? 
A. Yes, sir, I remember he said something, or I took it to 
be him. 
Q. 59 What was that? 
A. "Oh", or something like that. 
Q. 60 What did you say you were doing at that time? 
A. I was going up the street behind them right at the time 
the first shot was fired. 
Q. 61 Did you ha:ve anything in your hand? 
A. No, sir. 
Q. 6 2 Did you have any arms on you? 
A. I had a pistol. 
Q. 63 What kind? 
A. 3 8-Special. 
page 127 ] Q. 64 The same kind Estil had? 
A. Yes, sir. 
Q. 65 Do they shoot the same kind of bullet? 
A. Yes, sir, the same sized shell. 
Q. 66 Where was your pistol when that first shot fired? 
A. It was in this holster right here (indicating). 
Q. 67 Like it is now? 
A. Yes, sir, that same holster. 
Q. 68 Do you have that pistol here this morning? 
A. Yes, sir. (Witness produced a gun.) 
Q. 69 Is this the pistol you had? 
A. Yes, sir. 
Mr. Sutherland: 
And this is the gun here Estil Willis had (indicating gun). 
Mr .Willis: 
That is the one I shot him with. 
Q. 70 Now, if I understand you. this is the pistol that 
you had at that time, this Smith and Wesson? 
A. Yes, sir. 
Q. 7 1 And does that look like the one Estil had? 
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A. Yes, sir, it looks like the one Estil Willis had. 
Q. 72 The difference I see in them is the one you had is 
black with a black handle, and the other one is bright, with a 
pearl handle, both of them being marked 3 8-Spec-
page r 28 ] ial, Smith and Wesson; is that correct? 
A. Yes, sir. 
Q. 73 Did you see what kind of pistol John Hall had? 
A. It was a bright looking gun. 
Q. 74 Does that look like it (indicating gun on table)? 
A. Yes, sir. 
Q. 75 D:d he have more than one pistol on that occasion? 
A. Yes, sir. 
Q. 76 Did you shoot any? 
A. Yes, sir. 
Q. 77 When did you first shoot? 
A. My first shooting I done was when a bullet hit my 
blouse and took that hole out right there (indicating). 
Q. 7 8 On your left pocket there? 
A. Yes, sir, and Johnny was backing back across the hard 
top road. 
Q. 79 Where did that bullet come from? 
A. From the direction John Hall was shooting. 
Q. 80 Was anyone else shooting from that direction? 
A. No, sir, not as I know of. 
Q. 8 r You say the bullet hit your blouse there? 
A. Yes, sir. 
Q. 82 How did you know it hit? 
page r 29 ] A. It felt like it had done gone through me the 
way it hit. 
Q. 83 Where was Estil Willis at that time? 
A. He was on the sidewalk there. 
Q. 84 How far from you? 
A. I couldn't say exactly. He' wasn't a great distance at 
all, just a few feet. I guess maybe six or eight or ten feet, some-
thing like that. 
Q. 8 5 About how many shots did John shoot in all? 
A. I am not able to say that. 
Q. 86 What was your best impression-I don't guess 
anybody counted them, but about how many did you think? 
A. Well, from the indications of the thirty-eight-
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Q. 87 I want from your memory. not from what you 
saw afterward. 
A. He must have shot six or eight time, maybe. 
Q. 88 Did you look at his pistol afterward and see how 
many empty cartridges there we-re in it? 
A. Yes, I looked at his guns after the deputy sheriff, Ern-
est Mullins, had disarmed him and took them up in the may-
or's office in Haysi. 
Q.· 89 Had they been tampered with or opened before 
they were taken up there? 
page I 30 ] A. Not to my knowledge. 
Q. 90 What did you see there to indicate the 
number of shots he had fired? 
A. Five from the 3 8-Squeezer, if that is what it is. 
Q. 9 I Any way of counting them from the other pistol? 









82 Does the empty shells or hulls fly out? 
Yes, sir, it kicks them out someway, it is automatic. 
93 How many shots did Estil Willis fire? 
Well, I cannot be positive how many he did fire. 
94 How many did you think? 
He must have fired three or four, something like that 
0. 95 How many did you fire? 
A. I fired six. 
Q. 96 Did you look around the next day to see if you 
could find where any of the bullets hit any object around there? 
A. No, I did not. 
Q. 97 Had you done anything more than walk up there 
until you ray that bullet hit your coat and cut that place in it? 
A. No, sir. 
Q. 98 What had you done? 
page I 3 I ] A. I had not done anything. 
Q. 99 Did you see John Hall. the defendant, 
fall or after he fell? 
A. Yes, sir. I seen him fall. 
Q. 1 oo WJ1at did he do when he fell, and what was he 
doing just before he fell? 
A. As he backed off the highway, when Estil shot him in 
100 Supreme Court of Appeals of Virginia 
Nolen Mullins 
the left shoulder, he went staggering backward down the street 
and fell this way (indicating). 
Q. 1 o I Did he have anything in his hands? 
A. He had two pistols. 
Q. 1 02 One in each hand? 
A. Yes, sir, one in each hand. 
Q. 103 You say this one looks like one of them (indi-
cating gun on the table)? 
A. Yes, sir. 
Q. 1 04 Does this look like the other one ( indicating 
gun)? 
A. Yes, sir. 
Q. 105 Then what did he do after he fell? 
A. He shot twice after he hit the ground. 
Q. 106 In which direction? 
A. To the best of my knowledge one come right at that 
car parked there, and the other must have gone in the bank 
building. 
page I 3 2 ] Q. I 07 One on one side of the street and one on 
coat. 
the other? 
A. Yes, sir. 
Q. 108 Which shot first, you or Estil Willis? 
A. Estil Willis. 
Q. 109 Step up and let the jury see that place in your 
A. (The witness stood up in front of the jury and several 
jurors examined his coat). 
By A Juror: 
It didn't penetrate the hide anywhere? 
By the Witness: 
No, sir, but I thought it had. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 The officers, I believe you said, took two pistols 
off of John Hall? 
A. Ernest Mullins did after he fell. 
X. 2 Did you see him do that? 
A. Yes, sir. 
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X. 3 Where were you? 
A. I was standing right behind him, about the radiator of 
that automobile that was parked there. · 
X. 4 You mean when Ernest Mullins took these pistols 
off of him? 
A. Yes, sir, when he walked up and took them off of 
him. 
page 133 ] X. 5 Wasn't Joel Mullins there and didn't he 
gather up the pistols and give them to Ernest Mul-
lins? 
A. The best of my remembrance Ernest Mullins did it. 
X. 6 The officers have had those pistols ever since then, 
have they not? 
A. Yes, sir, I reckon they have. 
X. 7 John Hall has not had them? 
A. Not to my knowing. 
X. 8 Did you examine this pistol you refer to as a Lugar? 
A. Yes, sir. 
X. 9 Were there any unfired shells in it? 
A. In the automatic? 
X. 1 o Yes, in the Lugar? 
A. Yes, sir, there was. 
X. 11 How many? 
A. I believe three or four. I won't say for sure. 
X. 1 2 Three or four unfired shells in the Lugar? 
A. Yes, sir. 
X. 13 You didn't find any empty shells in it because it 
because it ejects the shells as it fires them; is that right? 
A. Yes, sir. 
X. 14 Were there any Lugar shells found there in the 
vicinity of where John Hall was at the time of this shooting? 
A. If there was I never heard anything said about 
page 134 ] it. 
X. 1 5 You never heard of anyone finding any 
empty Lugar shells there about the place where John Hall was 
at the time of this shooting? 
A. No, sir, not to my knowing. 
X. 16 So far as the evidence there indicated, John Hall 
never fired this Lugar pistol during that time, isn't that right? 
A. He must have fired it. 
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X. 17 Well, how do you know, why do you say he must 
have fired it? 
A. I seen fire come out of the barrel of it. 
X. 18 You saw fire come out of the barrel of it, but you 
found it with some loaded shells in it and you officers all knew 
a Lugar pistol ejects its shells and throws them out as it fires 
them, didn't you? 
A.· Yes, sir. 
X. 19 And you don't know of anybody that ever found 
an empty Lugar shell there? 
A. Not to my knowing. 
X. 20 And you have not heard of anybody ever finding 
one? 
A. Not to my knowing. 
X. 2 r Well, you officers and Andy Mullins and others 
made strict search around there, didn't you? 
page 13 5 ] A. Strict search? 
X. 22 Yes. 
A. What for? 
X. 23 To find any evidence of what had happened dur-
ing this shooting? 
A No, sir, I didn't. 
X. 24 You didn't make any search? 
A. No, sir, I did not. 
X. 2 5 You knew that would be a mighty good way to 
tell if that Lugar had been fired or not, if you found empty 
shells around there, didn't you? 
A. I know when I see fire come from a gun it is firing. 
X. 2 6 You knew if that pistol had been fired those shells 
were found to be there in that neighborhood on the ground 
around there, didn't you, within a radius of fifty feet or less? 
A. Well, they could have been, yes, sir. 
X. 27 No "could" to it. They would have been, would-
n't they? ' 
A. Unless someone had disposed of them. 
X. 28 Who was there to dispose of them except these 
officers when you all went there and took these pistols off of 
this man here? 
A. I don't know that. 
page 136 ] X. 29 You were there, weren't you? 
A. Yes. sir. 
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X. 3 o You knew that would be a way to determine 
whether that Lugar pistol had ever been fired, beyond any 
doubt on earth, didn't you? 
A. I know when I see fire come out of the barrel of a 
pistol. 
X. 31 That doesn't answer my question. You didn't 
think that answered the question I asked you, did you? 
A. Yes, sir, I did. 
X. 32 Now I am going to ask the reporter to read that 
question to you again and see if you still think that answers it. 
(Note: The reporter read question 3 o.) 
A. Yes, fire come out of the barrel of it. 
X. 33 Did you understand me to ask you anything about 
fire coming out of the barrel. or did you understand me to ask 
you if any empty shells were found where you claim John Hall 
fired? 
A. No, sir, not to my knowing no empty shells were 
found there. 
} X. 34 Isn't it a fact you knew exactly the little distance 
" John Hall traveled from the time you say he began shooting 
until he fell on the ground in the street, you knew 
page 13 7 ] exactly the way he went, didn't you? 
A. Yes, sir. 
X. 35 And you knew those shells wouldn't have been 
thrown out a distance of more than four or five feet from where 
he had been firing, didn't you? 
A. I don't know how far one throws a shell. 
X. 36 You knew it didn't throw them far, and you knew 
if John Hall had been firing that Lugar pistol those shells would 
have been there in that little space, don't you? 
A. No, sir, I will not be positive of it. 
X. 3 7 Positiv~ of what? 
A. Of the shells being there in that space. 
X. 3 8 I am not indicating you would be positive of it, I 
, said you knew if he had fired that Lugar pistol those empty 
shells could-the empty shells from it would have been there, 
that is what I am asking you. 
A. Well, I cannot say that. 
X. 39 All right, if you cannot say. What hand did 
John Hall have this Lugar pistol in? 
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A. The best of my remembrance in his left hand. 
X. 40 What time of day or night was this? 
A. Right about six o'clock. 
X. 4 I How was it with reference to dark or day-
page 13 8 ] light? 
A. Well, it was getting dark. 
X. 42 What we call dusk? 
A. Yes, or maybe a little better. 
X. 43 A little past dusk? 
A. Yes, sir. 
X. 44 Now you said John Hall fell there in the street 
and fired after he fell? 
A. Yes, sir, two shots. 
X. 45 How did he fall, what position was he lying in 
when he fell in the street? 
A. (Witness indicated.) That car was parked along 
here (indicating) and along from here from where he started, 
where Estil put him off the street, or shoved him off of the 
street, he started backing across the hard top road, and fell this ). 
way (indicating) with his head down the river. , 
X. 46 · You mean he fell on his back? 
A. Yes, sir. 
X. 4 7 Was 1 ying on his back in the street with his head 
down the river? 
A. Yes, sir. 
X. 48 He was going up the river when Estil Willis stop-
ped him, walking up the river? 
A. He was walking up the street. 
page 139 ] X. 49 Was that in the direction of up the river? 
A. Yes, sir. 
X. 50 About how far from the place where Estil Willis 
stopped him was it where John Hall fell on his back in the 
street? · 
A. Well, I cannot say exactly and be positive about that, 
but it was some little distance across the hard top road, over 
next to the other side of the sidewalk. · ""· _ ·
X. 5 1 Was he opposite the place he was on the street or 
was he up the river or down the river from that place where he 
fell? 
A. Johnny Hall? 
X. 52 Yes, sir. 
' J 
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A. He was a little bit back to the best of my knowledge 
down the river from where Estil shoved him off the street. 
X. 5 3 He was lower down than where Estil had taken 
hold of him? 
A. Yes, sir, the best I remember it. 
X. 54 And where were you when you began firing? 
A. Standing right at the upper end of the car. 
X. 55 At the upper end of this parked car? 
A. Yes, sir. 
X. 56 On which side of the parked car, the side 
page 140 ] next to the sidewalk or next to the street? 
car? 
A. The side next to the stores. 
X. 5 7 On the side next to the stores a·nd sidewalk? 
A. Yes, sir. 
X. 58 . Were you ever around on the other side of that 
A. No, sir. 
X. 5 9 You never did go around on the side of that car 
next to the street? 
A. Not on the other side. 
X. 6 1 The side away from the store? 
A. No, sir. 
X. 62 You stepped off of the walk down between the 
walk and this parked car, is that right? 
A. No, sir. 
X. 63 Were you on the walk all the time when you were 
firing. were you on the sidewalk? 
A. Yes, sir. 
X. 64 You were on the sidewalk all the time you were 
firing, were you? 
A. Yes, sir. 
X. 65 Did you reload your pistol there? 
J\. I absolutely did. 
X. 6 6 You just did-you just reloaded your 
page 141 ] pistol? 
A. After Johnny Hall had done fell and hit the 
ground and shot two shoots after he hit the ground, I stepped 
back behind this car, a little past the radiator of the car, and 
took th~s gun out right here, and flipped the hulls out of it, and 
reloaded it and stuck it back in my holster. 
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X. 6 7 You mean after you had ceased firing you reload-
ed your gun? 
A. Yes, sir. 
X. 68 You didn't fire any more after you reloaded your 
gun? 
A. No, sir. 
X. 6 9 . You are as certain of that as anything else you 
have testified to? 
~. As certain as that Judge is sitting in his chair. 
X. 70 And you never were off -the walk, but were on 
the walk all the time during this shooting? 
A. I was on the sidewalk. 
X. 71 That is what I am asking you about. You un-
derstood me to refer to the sidewalk, didn't you, and you never 
did get off of it? 
A. The walk away from that car, no, I didn't. 
X. 72 Now where was John Hall when you shot at him? 
A. Backing across the hard top road. 
page 142 ] X. 73 He was backing across the hard top road? 
A. Yes, sir. 
X. 7 4 You never shot at him after he fell? 
A. I absolutely did not. 
X. 75 And nobody did? 
A. Not to my knowing. 
X. 76 You were there . 
. A. I was right there. 
X. 77 And you would have known it if you had seen 
anyone there? · 
A. If I had seen them I would. 
X. 78 You were there looking? 
A. Yes, sir. 
X. 79 And looking at John Hall? 
A. Yes, sir. 
X. Bo And you would have known if anyone had shot 
at him after he had fallen? 
A. Ye~. sir, I think I would have known it, if anybody 
had shot at him. · 
X. 8 1 Nobody shot there but you and Estil Willis and 
John Hall. did they? 
A. No, sir, not to my knowing. 
X. 8 2 Now where did you go,· or did you go 
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page 14 3 ] anywhere after this shooting, or did you just stay 
at the same place where you were? 
A. I went, after the shooting was over, I went hunting for 
Estil Willis, to see where he was at. 
X. 83 Did you find Estil? 
A. No, sir. They had done got him and took him to the 
hospital. He had done gone and got Mr. Rakes to take him to 
the hospital. 
X. 84 Estil Willis had? 
A. Yes, sir. 
X. 85 How long did you stay at the place where this 
shooting occurred until you went looking for Estil Willis? 
A. Just a short time. 
X. 86 About how long? 
A. I couldn't state and be positive. I maybe stood around 
there three or four or five minutes. 
X. 87 Did you ever go over to where John Hall was? 
A. No, sir. 
X. 88 You didn't know. if. he was living or dead, did 
you? 
A. I knew when he shot twice after he hit the ground that 
be wasn't dead. 
X. 89 You knew he wasn't dead at that time? 
A. Yes, sir. 
page 144 ] X. 90 And you didn't go over to see about him 
at all, or what his condition was, did you? 
A. No, sir. 
X. 9 1 Now you said that after Estil shoved Johnny off 
of the sidewalk that Johnny was firing at both you and Estil, as 
he went across the street; is that right? 
A. Yes, sir. 
X. 9 ~ How repeatedly was he firing, fast or slow? 
A. He was firing about as fast as he could fire, it seemed 
to me like. 
X. 93 How wide is that street there? 
A. Well, I don't know exactly how wide it is from one 
sidewalk to the other. I couldn't be positive about that, but 
it must be eomewhere around between eighteen and twenty-two 
feet. 
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X. 94 How soon after he was shoved off the sidewalk 
did he begin firing? 
A. Did Johnny begin firing? 
X. 95 Yes. 
A. He had done shot then before Estil shoved him off of 
the sidewalk. 
X. 9 6 I mean after he was shoved off of the sidewalk 
into the street, how soon after that did he begin 
page 1 4 5 ] firing? 
A. Just as soon as he could fire. 
X. 9 7 As soon as he hit the ground? 
A. Yes, sir. 
X. 9 8 How long did he continue firing after he went 
across the street? 
A. He fired as he went and until he fell and fired two 
shots after he fell. 
X. 99 That doesn't tell me much. You say as he went 
across the street he was firing as fast as he could? 
A. Yes, sir, he was shooting his pistol. 
X. 1 oo Firing as fast as he could fire as he backed across 
the street? 
A. He was backing across the hard top road. 
X. 1 o I Did he back across. the road slowly or rapidly 
or at a moderate gait? 
A. He walked back slowly. 
X. 102 And was firing as rapidly as he could from the 
time he hit the walk until he fell down on his back, and then 
fired two shots after he fell on his back; is that right? 
A. That is the way I stated it, that he fired two shots af-
ter he hit the ground. 
X. 103 How many shots did he fire before he was shov-
ed off of the walk? 
page 146 ] A. Well, to the best of my remembrance he fired 
two or three shots. 
X. 104 Two or three shots before he was shoved off of 
the walk? 
A. Yes, sir. 
X. 105 Then from the time he was shoved off of tbe 
walk, while he was traveling diagonally across the rqad, eigh-
teen to twrnty-two feet wide, he was firing as rapidly as he 
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could, and then he fired two or three shots after he hit the 
ground? 
A. I said he fired two shots after he hit the ground. 
X. I 06 Is my statement correct? 
A. As he backed across the hard top road to my knowing 
he fired as rapidly as he could and fired two shots after he hit 
the ground. 
X. 107 You didn't see him have a machine gun or any-
thing like that, did you? 
A. No, sir, I didn't. 
X. 108 Those were the only pistols you saw him have? 
A. Yes, sir. 
X. 109 You never saw him reload the pistol, did you? 
A. No, sir. 
X. 11 o Now you indicated to the jury, when you told 
them about Hall, John Hall, firing this first shot, 
page 14 7 ] that the way you saw it John Hall took his left 
hand and poked it around his body under his right 
arm and fired into Estil Willis; that is correct, is it? 
A. Fired from his right side I said. 
X. 1 1 1 I understood you said that, but did you say the 
other I ashd you, did you say he took his left hand and put it 
between his right arm and body and fired back, did you say that? 
A. To the best of my knowledge. 
X. 112 And the other is just to the best of your knowl-
edge too, isn't it, it is all just to the best of your knowledge? 
A. No answer. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is there any difference in the noise of the report 
from the firing of the small pistol you said you thought John 
had and the one Estil had, could you tell any difference in the 
report by hearing them shoot, whether one makes a louder noise 
than the other? 
A. One makes a louder noise, yes, sir. 
Q. 2 Which makes a louder noise? 
A. To my knowledge that one there- makes a louder re-
port, that is more keener, the automatic is more keener. 
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Q. 3 I have the one now that Estil had, and you 
page 148 ] said the small one you thought John had. Now 
which makes the loudest report? 
A. This one or that one you mean? 
Q. 4 Yes. 
A. I cannot say about that, both of them were thirty-
eights ain't they? 
Q. 5 You are looking at them. 
A. This one makes the loudest report (indicating gun). 
By Judge Lively: 
That is objected to because immaterial and answer to sug-
gestive and argumentative questions and testimony by counsel. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 6 Which makes the louder report, the automatic or 
the thirty-eight? 
A. The thirty-eight Special makes the loudest report. 
By Judge Lively: 
Same objection and exception. 
Q. 7 Do you know how many cartridges that automatic 
will hold when loaded? 
A. Well, I used to own one myself, it has been a long 
time ago, and the magazine to the best of my remembrance held 
nine shells. 
Witness stood aside. 
page 149 ] ERNEST C. MULLINS, the next witness, call-
ed by and on behalf of the Commonwealth, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Ernest C. Mullins? 
A. Yes, sir. 
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Q. 2 Were you a deputy sheriff on December 24, 1940? 
A. Yes, sir. 
Q. 3 Are you now? 
A. Yes, sir. 
Q. 4 Were you in Haysi at the time this shooting oc-
curred between Estil Willis and Nolen Mullins and John Hall? 
A. Yes, sir. 
Q. 5 Where were you when the shooting commenced? 
A. In the hardware store. 
Q. 6 How far is that from where the shooting occurred? 
A. Something like two hundred feet. 
Q. 7 What were you doing? 
A. I was .buying some Christmas presents. 
Q. 8 Had you seen either of the parties that evening be-
fore that time? 
A. Yes, sir, I had seen them all. 
page 1 5 o ] Q. 9 How long before this occurred was it you 
had seen them? 
A. · Only a short time. 
Q. 1 o Where did you see the defendant, John Hall? 
A. I saw John Hall three different times, just in a short 
time before the shooting took place. 
Q. 1 I Where was he when you saw him? 
A. The first time I saw him he was in Willie Branham' s 
truck, driving up the street in front of Sol Rakes' restaurant, 
and the second time I saw him he was walking up the street 
there at the service station, a little piece from Sol Rakes restaur-
ant. The third time I saw him I met him in the door of the de-
partment store. 
Q. 1 2 From what you saw of him there, did you form 
any impre~sion as to whether or not he was intoxicated? 
A. Yes, I did. I had had a report. 
0. n I mean from what you saw? 
A. Yes, I did. 
Q. 1 4 What was your opinion? 
A. . My opinion was he was intoxicated. 
0. 1 5 How long was this before the shooting occurred? 
A. It must have been five or ten minutes from the last 
time I saw him. 
page 151 ] Q. 1 6 How far is the department store from the 
hardware where you say you heard the shooting? 
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A. I would say that is about two hundred or two hun-
dred and twenty-five feet. 
Q. 17 It is about twenty or twenty-five feet farther than 
from where the shooting was? 
A. Yes, sir. 
Q. 1 8 When you heard the shooting, what did you do? 
A. I thought the shooting was someone shooting fire-
crackers. and it is against the city ordinance for anyone to shoot 
firecrackers in the corporation, and I rushed out to see who it 
was. 
Q. 1 9 Then what did you do? 
A. I came on down the street and when I got down to 
Charlie Jackson's store, something like a hundred feet from the 
hardware, Mrs. Jackson told me not to go down there, that-
By Judge Lively: 
We object to what anyone said. 
By Mr. Sutherland: 
That is part of the res gestc£. 
By the Court: 
He is giving his reason why he didn't go down there. 
By Judge Lively: 
Exception . 
. A. (Continuing)-She told me it was a shooting match 
between Estil Willis and John Hall. 
page 152 ] By Judge Lively: 
We except to that answer. 
By the Court: 
What did you do after you had that information, that there 
was trouble? 
By the Witness: 
I had some packages in my arms and I left them at Jack-
son's Store,. and I crossed the street on the opposite side, and I 
could see John Hall laying in the street in front of the bank 
building, and he had a gun in each hand. 
Q. 20 You mean a pistol? 
A. A pistol in each hand, and I didn't want to go down 
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in front of those guns, and there was a pick-up truck parked 
just above John, on the same side of the street he was 1 ying on, 
and I stopped beside this truck a short time, a few seconds, un-
til I seen John's hands go down like that (indicating) with the 
guns, and then I figured I was safe to go up to John and get the 
guns. 
By Judge Lively: 
That statement is objected to because irrelevant and preju-
dicial. 
By the Court: 
Overrnled. 
By Judge Lively: 
Exception. 
Q. 2 1 Then did you go on up to him? 
A. Yes, sir, I did. 
Q. 22 What did you find? 
page 1 5 3 ] A. I found a pistol in each hand. 
Q. 23 Are these the pistols you found on him? 
A. They look like the same guns. 
By Mr. Sutherland: 
We desire to introduce these in evidence. 
(Thereupon the two guns were received in evidence.) 
Q. 24 Did you take them out of his hands? 
A. Yes, sir. 
Q. 2 5 Did you examine the 3 8-Squeezer? 
A. Yes, sir. 
Q. 26 D:d you notice whether it was loaded or not? 
A. It was empty, it was shotted empty, a full round of 
empty shells in it. 
Q. 27 How many does it hold? 
A. It holds five shells. 
Q. 2 8 This gun they call a Lugar, I believe. 
A. Supposed to be a Lugar is my information. 
Q. 29 Did you examine it? 
A. Yes, sir. 
Q. 30 Did you find any cartridges in it? 
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A. Yes, sir, two cartridges in the magazine part of the 
gun. 
Q. 3 1 How many were in the gun altogether? 
page 1 5 4 ] A. Three. 
Q. 32 One in the barrel? 
A. Yes, sir. 
Q. 33 Was that in the position it has to be to shoot? 
A. Yes, sir. 
Q. 34 Do you know how many that will hold? 
A. I think that gun holds nine cartridges. 
By Judge Lively: 
That is objected to because prejudicial and immaterial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 3 5 I show you three cartridges and ask if those are 
the three cartridges you took out of that gun? 
A. They look like the same cartridges I took out. 
Q. 36 What did you do with those pistols after you ex-
amined them there? 
A. I had Tivis Owens to lock up that Lugar gun in his 
desk drawer in his office. I couldn't carry four. I had two of 
my own, and I put this Squeezer gun in my coat pocket. The 
other gun was larger and heavier and I couldn't carry it, and 
I had him lock it up. Then a few days after that I taken the 
gun home and had it there until yesterday morning. 
Q. 3 7 After you got down there in sight of 
page 155 ] where they 'were, what was the first thing you 
saw? 
A. I believe I saw Nolen Mullins before I saw John. I 
was on the same side of the street Nolen was on. 
Q. 38 What was Nolen doing? 
A. He was crouched down behind the front part of this 
automobil':', and it looked like he was loading or reloading his 
pistol. 
Q. 3 9 And I believe you said you crossed to the other 
side? 
A. Yes, sir. 
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Q. 40 Any shots fired after you got down there? 
A. Yes, sir. 
Q. 4 I Who fired them? 
A. John Hall fired two shots. 
Q. 42 In what direction? 
A. Toward the Department Store. 
Q. 4 3 Did you look around there the next morning or 
the next day to see if you could find where any of the shots had 
taken effect in any of the buildings? 
A. Yes, sir, I looked the next day and I also looked that 
n:ght. 
44 What ·did you find? Q. 
A. I found where one bullet had gone through the front 
glass of the department store and also one bullet 
page 156 ] had struck one of the windows of the Piggly-Wig-
gly store and glanced and hit the woodwork, of 
tbe door frame. 
Q. 45 Did you examine that automobile where· Nolen 
was? 
A. Yes, sir. 
Q. 46 Any marks on it? 
A. Yes, sir, there was, where one bullet went through it, 
that went through the department store window, it had passed 
through the back side glass of the automobile, through the top 
of the: automobile, and went in the department store window, 
that was just opposite from where John Hall was lying in, the 
street. 
Q. 4 7 Did you notice over at the bank building whether 
it had been hit or not? 
A. Yes, sir, a window was broken in the bank building, 
and I saw where the bullet had struck the wall on the inside of 
the b:mk building, and had glanced back and went over on the 
other side of the wall. It hit three places in the bank building. 
Q. 48 The bullet hit three places? 
A. Yts, sir. 
CROSS EXAMINATION 
By Judge Lively: 
X. r Do you know a man by the name of Joel 
page 1 5 7 ] Mullins? 
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A. Yes, sir, I do. 
X. 2 Is he a relative of yours? 
A. Not that I know of. 
X. 3 Did you see him there about John Hall, lying in 
the street there? 
A. Yes, sir. 
X. 4 Did you take the guns, pick up the guns there, or 
did Joel Mullins do that? 
A. I did myself. 
X. 5 When you came on the stand I noticed you came 
out of the courtroom here, that is correct, is it? 
A. I had information I could stay in here. 
X. 6 You did come out of the courtroom, you didn't 
come from outside? 
A. I was in the courtroom when I was called. 
X. 7 You say you had information you could stay in 
here? 
A. The Sheriff asked me if I was going to be a witness, 
and I told him yes. 
X. 8 Are you an officer? 
A. Yes, sir. 
X. 9 What sort of officer are you? 
A. Deputy Sheriff. 
X. 1 o How long have you been a deputy sheriff? 
page 158 ] A. I first bonded in February, I 940. 
X. 1 1 .You have been a deputy sheriff ever 
since? 
A. Yes, sir. 
X. 1 2 You were a deputy sheriff at the time this diffi-
culty occurred down at Haysi? 
A. Yes, sir. 
X. 13 Are you a relative of Andy Mullins? 
A. Yes, sir. · 
X. 1 4 That is the Andy Mullins that went to West Vir-
·ginia after this man Robinson? 
A. Yes, sir. 
X. r 5 What kin are you to Andy Mullins? 
A. I am a brother to Andy. I asked Andy to go in my 
place on that trip. · . 
X. r 6 You didn't have any trouble getting Andy to go, 
did you? 
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A. No, I didn't have to coax him at all. 
Witness stood aside. 
DOCK KILGORE, the next witness, called by and on be-
half of the Commonwealth, being first duly sworn, was ex-
amined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
page 159 ] Q. 1 Your na·me is Dock Kilgore? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 How long have you been living there? 
A. I have been living there for going on five years now. 
Q. 4 Do you know the defendant, John Hall, over there? 
A. Yes, sir, I do. 
Q. 5 How long have you known him? 
A. Well, I have known John about something like twenty 
years, I guess. 
Q. 6 What do you do down at Haysi? 
A. I work in the mines at Splashdam. 
Q. 7 Does John work there too? 
A. He furnishes timbers, my understanding 1s, to the 
mines. 
Q. 8 Did you see John Hall the day before last Christ-
mas? 
A. Yes, sir. 
Q. 9 Where did you see him? 
A. The first time I seen him I seen him go into Earl Hay's 
restaurant. 
Q. 1 o Did you notice him? 
A. Yes, sir, I did. 
page 160 ] Q. 11 Did you see him do anything? 
A. I seen him kind of staggering when I seen 
h=m fixing to go into Earl Hay's restaurant, 
Q. 1 2 What time was that? 
A. I don't know. It was something nea·r around four 
o'clock in the afternoon maybe. 
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Q. 1 3 Did you notice whether he had any arms or pis-
tols on him? 
A. Y e3, sir, he had one on each hip. 
Q. 14 What kind were they? 
A. They showed to be both German Lugars that he had 
on him at the time I seen him. 
Q. 1 5 Do you know if he had gone home from the time 
you saw him to the time the shooting occurred? 
A. Yes, sir, I went up to the Haysi hardware to pay them 
some I owed them, when he went into Hay's restaurant, and 
while I was gone up there he came out and must undoubtedly 
have gone up about the drug store: and I went in the hardware 
and was gone maybe five or ten minutes, and as I came back 
down his sister, George Power's wife, come down from toward 
the drug store with him in a car, and they drove down past where 
Earl Hay's restaurant was, and they stopped, and to the best of 
my recollection, Mrs. Powers let her boy out at a 
page 161 ] car, and maybe someone else probably in the car 
with Mrs. Powers, and she come out by me with 
Johnny in the car, and she come on out the Big Ridge. 
Q. 1 6 That is in the direction of his home? 
A. Yes, sir. 
Q. 1 7 Did you see him any more that evening? 
A. No, sir, not till after the shooting occurred. 
Q. 1 8 From what you saw of John, was he drunk or 
sober? 
A. From my endeavor he was drunk. 
Q. 19 Was that your impression you mean at the time? 
By Judge Lively: .. 
That is objected to because leading and suggestive. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. Yes, sir. 
Q. 20 Did you report that to Estil Willis? 
A. Yes, sir, I sure did. 
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By Judge Lively: 
That is objected to because it admits hearsay and immaterial 
and prejudicial matter. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 2 1 How long before the shooting occurred 
page 162 ] was it you reported that to Estil Willis? 
A. One hour. 
By Judge Lively: 
Same objection and exception. 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
Counsel for Defendant moves the Court to declare a mis-
trial at this point, on account of the reception of the hearsay 
and prejudicial testimony which has just been given by this wit-
ness, and which was permitted in the case of Estil Willis on yes-
terday. The only point on which an officer can act in making 
an arrest, without a warrant, is what he himself sees at the time. 
Any ether testimony is wholly immaterial and is prejudicial to 
the defendant. 
Motion is further made to strike out all of the testimony 
of this witness, because irrelevant and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 Mr. Kilgore, you say ,the only time you saw John 
Hall was four o'clock that afternoon? 
A. I said it was somewhere near about four 
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page 1 63 ] o'clock. It could have been a little before or a 
little bit after four. 
X. 2 But it was around four o'clock? 
A. I wouldn't say positive what time it was. 
X. 3 Who was with him? 
A. Ed Quarrels. 
X. 4 Anybody else? 
A. I never noticed anyone else at all. I was going up the 
road toward the hardware and I don't remember whether he 
come in· between where the restaurant was and the shoe shop, or 
whether he come around from behind the shoe shop, but the 
first I noticed them they come up at the end of the porch and 
went into the restaurant, and as John went in the restaurant, he 
caught hold of Ed's shoulder, and he was staggering. 
By Judge Lively: 
The answer of the witness is excepted to as not responsive 
to the question. 
X. 5 You understood the question I asked you, didn't 
you? 
A. I understood you asked me if I was there about four 
o'clock? 
X. 6 And then didn't I ask you who was with him? 
A. I told you who was. 
X. 7 You didn't understand me to ask for all this other 
you told, · did you? 
A. No answer. 
page 164 ] X. 8 Now you say you saw John Hall after the 
shooting? 
A. Yes, sir, I did. 
X. 9 Where was he? 
A. They had carried him upstairs there near where the 
doctor's office was at. 
X. 1 o You had not helped carry him in, had you? 
A. No, sir, I didn't. · 
X. 11 What did you go up there for? 
A. I was sitting in the hardware when the shooting oc-
curred, and someone made mention about someone shooting fire-
crackers. 
X. 12 I asked you what you went up to where John Hall 
had been carried to for? 
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A. I went up there because other people were going up 
there and it was a free country. 
X. 1 3 How long after he had been shot was that? 
A. I don't know. I guess something like five minutes, or 
a little longer. 
X. 14 Didn't he lie out in the street a lot longer than five 
minutes, after he was shot? 
A. I don't think so. I won't say how long, but from the 
time I got the report he was shot I would say it was five minutes. 
X. 1 5 From the time you heard the sound you 
page 1 65 ] thought was firecrackers, how long was it until 
you went up there? 
A. Just a very short time. 
Witness stood aside. 
IRA POWERS, the next witness, called by and on behalf 
of the Commonwealth, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Ira Powers? 
A. Yes, sir. 
Q. 2 Mr. Powers, where do you live? 
A. Haysi. 
Q. 3 What do you do? 
A. I work for the State Highway. 
Q. 4 Do you know John Hall over there? 
A. Yes, sir. 
Q. 5 Did you see him the day before last Christmas? 
A. Yes, sir. 
Q. 6 Where was he. 
A. He came in the drug store at Haysi. 
Q. 7 Where were you? 
page 1 6 6 ] A. I was in the drug store. 
Q. 8 What time of day was it? 
A. It was something like about four-thirty or five. 
Q. 9 In the evening? 
A. Yes, sir. 
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Q. Io Did he do anything in there? 
A. Yes, sir. 
Q. 11 What did he do? 
By Judge Lively: 
That is objected to. I don't know what he is seeking t0 
elicit. 
By Mr. Sutherland: 
To show his condition. 
Q. I 2 What did he do? 
By Judge Lively: 
That is objected to because immaterial and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. He come back and set in the booth where we were at 
and pulled two guns out and laid them ·on the table. 
Q. I 3 Did he say anything? 
A. No, he didn't say much. 
Q. I 4 What did you do? 
A. I got up and got out as quick as I could. 
Q. I 5 What was your opinion as to whether or 
page 167 ] not he was intoxicated? 
By Judge Lively: 
If the Court please, we object to this testimony, and motion 
is made to strike it out. It is clearly irrelevant to any issue in 
this case and is prejudicial to this defendant. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. I 6 Do you remember who else was there-who did 
you mean by "we"? 
A. My brother, Noah. 
Q. I 7 Noah Powers and you? 
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A. Yes, sir. 
Q. 1 8 You say he pulled the guns out. Did you mean 
pistols by that? 
A. Yes, sir. 
Q. 19 Do you know what kind of pistols they were? 
A. Two 30/30 Lugars. 
Q. 20 Does this look like one of them? 
A. Yes, sir. (Referring to gun on table.) 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
Motion is here made to strike out the testimony of this wit-
ness because ·wholly irrelevant and immaterial to 
page 168 ] any issue in this case, and because prejudicial to 
the defendant. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
No cross examination. 
Witness stood aside. 
NOAH POWERS, the next witness, called by and on be-
half of the Commonwealth, being first duly sworn, was exam-
ined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Noah Powers? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. I stay at my daddy's. 
Q. 3 Where does your father live? 
A. He lives at Haysi. 
Q. 4 What do you do? 
A. I work at Red Jacket mines. 
Q. 5 What did you do last year? 
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A. I worked at the mines at Red Jacket. 
Q. 6 Are you around Haysi very much? 
A. Yes, sir, about every week end. 
page I 69 ] Q. 7 Do you know the defendant, John Hall? 
A. Yes, sir. 
Q. 8 What relation are you to Ira Powers? 
A. Brother. 
Q. 9 Were you at Haysi last December on the evening be-
fore Christmas? 
A. Yes, sir. 
Q. Io Did you see John Hall there? 
A. Yes, sir, I was in the drug store and he came in and sat 
down, or he come in there and laid two big pistols out on the 
table, and he asked did we want something to drink or eat, and 
said "I will buy you anything you want", and I told him I didn't 
want anything, and in a few minutes he left. 
Q. I 1 What did you do? 
A. I set there a few minutes and I got up and went on out. 
Q. 1 2 You say he pulled out two pistols? 
A. Yes, sir. 
Q. I 3 What kind were they? 
A. Lugars, I call them. 
Q. 14 Does this look like one of them (indicating gun) ? 
A. Yes, sir. 
Q. 1 5 In your opinion, was he intoxicated? 
page 1 70 ] A. I couldn't say about that. 
By Judge Lively: 
We desire to move to strike out all the testimony of this wit-
ne~s. prectding the last question, for the same reasons assigned to 
the testimony of Ira Powers in objections heretofore made to 
said testimony. 
By the Court: 
Overruled. 
By Judge Lively: 
Ex~eption. 
Q. 16 What was the impression you had at the time? 
A. I (interrupted). 
By Mr. Long: 
We object to that. He said he couldn't tell. 
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By the Court: 
You can state if you had any impression at the time of his 
condition. 
By Mr. Long: 
Exception. 
A. I couldn't tell if he was drinking or not. 
No cross examination. 
Witness stood aside. 
MRS. MABEL POWERS, the next witness, called by and 
on behalf of the Commonwealth, being first duly sworn, was 
examined and testified as follows: 
page 171 ] DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Please state your name. 
A. Mrs. Mabel Powers. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 Who is your father? 
A. W. S. Penland. 
Q. 4 Do you know the defendant, John Hall, over there? 
A. Well, not personally. I just know him by sight. 
Q. 5 Look over there and state if you saw him on last 
Christmas Eve? 
A. Yes, sir, I saw him. 
Q. 6 Where were you? 
A. I was in the drug store and he was sitting in the booth. 
I didn't pay any particular attention to him. I was looking for 
Ira. 
Q. 7 Your husband? 
A. Yes, sir. 
Q. 8 Did you see John Hall do anything there? 
By Judge Lively: 
We desire- to object to this testimony, and move to strike 
same, for rhe reasons assigned in objection to the testimony of 
Ira Powers. 
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page 172 ] By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. No, sir, I didn't. 
No cross examination. 
Witness stood aside. 
ALEX ARRINGTON, the next witness, called by and on 
behalf of the Commonwealth, being first duly sworn, was ex-
amined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is your name Alex Arrington? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 What do you do down there? 
A. I am a merchant. 
Q. 4 Do you run what they call the Haysi Department 
Store? 
A. Yes, sir. 
Q. 5 Do you know the defendant over there, John Hall? 
A. Yes, sir. 
Q. 6 How long have you known him? 
A. I guess twenty years. 
page 1 73 ] Q. 7 Are you well acquainted with him? 
A. Yes, sir. 
Q. 8 Where were you when this shooting occurred? 
A. I was in my store. 
Q. 9 Did you see him before that shooting? 
A. Yes, sir. 
Q. 1 o How long before the shooting? 
A. Possibly ten or fifteen minutes. I don't know just ex-
actly how long. 
Q. 11 Where was he and what was he doing? 
A. He was in my store and purchased a hat from me. 
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Q. 1 2 How long was he in there? 
A. Well, I don't know exactly. I don't think he was in 
there more than five to eight or ten minutes. 
Q. 13 When he purchased the hat what did he do? 
A. He didn't do anything. 
Q. 14 Did he pay for it at the time? 
A. No, sir, he didn't pay for it at the time. 
Q. 1 5 Did you say anything to him about that? 
A. He bought the hat and he started to go out, and I told 
him he had failed to pay me for it, and he said he would be back 
later and pay for it, and it might have been about five or eight 
minutes he did come back and paid me $ 2. 5 o on 
page 174 ] the hat. It was a $2.95 hat, and he paid me $2.50 
on it. 
Q. 16 Did you say anything to him at the time he came 
in and made the payment? 
- A. Nothing only he said he would give me the remainder 
of it later. 
Q. 1 7 What was your opinion as to whether or not he 
was intoxicated? 
A. I believe he was intoxicated to some extent. 
CROSS EXAMINATION 
By Judge lively: 
X. 1 He later came back in and paid the balance on this 
hat? 
A. Yes, sir. Oh, it has been maybe sixty days ago or 
longer. I don't recall exactly. 
X. 2 But he did come back and paid the balance owing 
on this hat? 
A. Yes, sir. 
X. 3 Did he misbehave anyway while in your store? 
A. No, sir. 
X. 4 Or in your presence? 
A. No, sir. 
X. 5 Your wife was in there, also, was she? 
A. Yes, sir. 
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RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Did she wait on him? 
A. No, sir, I waited on him. 
Q. 2 What part of the building was she in, I mean was 
she close to where you and John were, or was she with you or 
where was she? 
A. Well, she was some distance away. 
Q. 3 Was she busy or not? 
A. Yes, sir, she was busy waiting on other customers in 
the store. 
Witness stood aside. 
EPHRIAM CHARLES, the next witness, called by and on 
behalf of the Commonwealth, being first duly sworn, was ex-
amined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is your name Ephriam Charles? 
A. Yes, sir. 
Q. 2 How old are you? 
A. Sixty-eight. 
Q. 3 Where do you live? 
page 1 76 ] A. I live pretty near a mile above Haysi. 
Q. 4 What do you do? 
A. I am just working on a farm a little now. 
Q. 5 What were you doing last December? 
A. I was working at WPA work then. 
Q. 6 Do you know the defendant, John Hall, over there? 
A. Yes, sir. 
Q. 7 Have you ever had any business dealings with him? 
A. Yes, sir, a little bit. 
Q. 8 How long have you known him? 
A. Well, I don't know just how long. 
Q. 9 About how many years or months? 
A. Well, I have knowed him for several years, I guess. 
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Io Have you seen him often during that time? 
Yes, sir, tolerably often. 
11 Did you see John Hall the day before last Christ-
Yes, sir. 
1 2 Where did you see him then? 
He come there furneist my place in the road there and 
Q. 1 3 About what time of day was that? 
A. I don't know just what time of day it was. I never 
noticed. 
page 177 ] Q. I 4 How long before dark? 
A. Well, I guess it might have been somewhere 
along about three o'clock, I guess. I am just guessing at it. 
Q. r 5 Did you have any business transaction with him 
then? 
A. I had bought a little bill of lumber off of him, and he 
come there and stopped and I told him-I had promised him a 
payment ot) it out of my pay day, and I had got my pay day and 
got a check for it, and I sa:d, "Johnny, I got my check, but I ain't 
got the cash on it yet:'' and he said, "That is all right, you can 
just endorse the check over to me, and I will pay you the re-
mainder". 
Q. 16 Did you do that? 
A. Yes, sir, I done that. 
Q. 1 7 How long were you with him there? 
A. Not very long, just a little bit. 
Q. 1 8 Did you notice his actions and how did he act? 
By Judge Lively: 
That is objected to because it seeks to elicit irrelevant and 
immaterial matter. 
By the Ccurt: 
Overruled. 
By Judge Lively: 
Exception. 
A. Well, I didn't pay so much attention to his actions, 
but he looked like and acted like he might have been drinking a 
little. I don't know that he had been. 
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page 178 ] Q. 19 Did he stagger any? 
By Judge Lively: 
Objected to because leading, and the witness has already 
given such information as he has. 
By Mr. Sutherland: 
You are so particular you won't let me call his attention to 
it. 
By Judge Lively: 
That remark is objected to because prejudicial to the de-
fendant. 
By the Court: 
You may state whether or not he did anything to attract 
your attention. 
A. He staggered a little bit and talked and acted like-I 
thought-different to what he had been. 
By Judge Lively: 
The answer of the witness is excepted to because it was 
elicted under pressure, and after the witness had already stated 
his ob~ervc:1tion and opinion from the conduct of the defendant. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
·Q. 20 D:d you notice him about the pailings anywhere? 
A. Yes, sir. 
Q. 2 1 What did you notice then? 
By Judge Lively: 
Objected to because leading. 
By the Court: 
Overruled. 
page 179 ] By Judge Lively: 
Exception. 
A. He staggered and caught hold of the pailing. 
Q. 22 Was anybody else there? 
A. Yes, sir, my wife was there and one of her daughters. 
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CROSS EXAMINATION 
By Judge Lively: 
X. 1 Johnny, you say, came up there to collect a debt you 
owed him? 
A. Well, I was supposed to pay him-I never waited till 
he said anything to me about the debt. I just named it and took 
it up with him myself and told him. 
X. 2 It was an understanding between ·you and Johnny 
you were to pay him when you got your check? 
A. Yes, sir. · 
X. 3 And you had gotten your check? 
A. Yes, sir. 
X. 4 When had you gotten it? 
A. I don't remember, but I had had it a day or so. 
X. 5 So he came there about the time he should have 
cc~e according to your contract? 
A. Yes, sir, pretty close. 
X. 6 And after your observation and noticing 
page 180 ] him there, the conclusion you reached was he might 
have been drinking a little? 
A. Yes, sir. 
X. 7 Did he misbehave or was he guilty of any kind of 
misconduct, by word or act there? 
A. No, I don't recollect as he said anything out of the 
way. If he did, I don't recollect it. 
X. 8 And he didn't do any.thing out of the way, did he? 
A. Not as I have any recollection of. 
X. 9 When you told him you had gotten the check but 
had not gotten it cashed, then John told you he would take the 
check and endorse it and return the balance to you after taking 
out what was due him? 
I\. Yes, sir. 
X. 10 Did he do that? 
A. Yes, sir. 
X. 1 r When? 
A. Right at that time. 
X. 1 2 He counted out the correct amount that was due 
you in cash--took your check and gave you the change there at 
the time, did he? 
132 Supreme Court of Appeals of Virginia 
Ida Charles 
A. The amount of the check was $ I 5. I 2, the best I re-
member, and he paid me a five dollar bill and I 
page 181 ] paid him the $ 1o.12 on the lumber bill. 
X. 1 3 That was according to your agreement 
and understanding, was it? 
A. I believe the agreement was that I was to pay him $ 1 o 
the next pay day, and that was this $ 1 o. 1 2, is was 1 2c over, but 
that was all right. 
X. 14 That was satisfactory to you and you agreed to it? 
A. Yes, sir. 
Witness stood aside. 
IDA CHARLES, the next witness, called by and on behalf 
of the Commonwealth, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. r You are Mrs. Ida Charles? 
A. Yes, sir. 
Q. 2 Are you the wife of Ephriam Charles? 
A. Supposed to be, yes, sir. 
Q. 3 You live down there in the corporate limits of Hay-
si, do you? 
A. Yes, sir, I reckon so. 
Q. 4 Do you know the defendant, John Hall? 
page 1 82 ] A. Yes, I reckon I do know him. 
Q. 5 How long have you known him? 
A. I have known him for a long time, just to know him 
when I see him. 
Q. 6 Dld you see him on the day before last Christmas? 
A. Yeah. 
Q. 7 Where did you see him? 
A. Right there in front of our house. 
Q. 8 How clqse to him were you? 
A. I was nearly as close as I am to these gentlemen (in-
dicating the jury) . , 
Q. 9 Did you observe and notice him? 
A. I seen him standing there talking to my old man. 
Q. 1 o Did you notice anything else he did? 
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A. I don't understand how you want me to answer that 
question. (The question was read.) 
Q. 11 Did you notice anything he did, how did he come 
there first? 
A. He was standing at the gate the first I noticed him. 
He had drove up in a car or truck one, I don't remember which. 
Q. 12 D~d you notice him coming from the truck or car? 
A. No, sir, he was standing at the gate when I 




Q. 1 3 Did you see him go away? 
Yes, sir. 
I 4 Did you notice how he acted while he was at the 
A. Yes, I paid attention to him, of course. 
Q. 15 Did you form an opinion at that time as to whe-
ther or not he was drunk? 
A. Of course I took him to be drinking something. 
Q. 16 What did he do that made you think that? 
A. He kind of staggered a little and held to the pailing, 
and when he went to leave the pailing he held to the front of the 
car, the fender, and went around the truck or car. I disremem-
ber which it was. 
0. 1 7 Was your husband present? 
A. Yes, sir. 
Q. 18 Did he make a payment to him there of anything? 
A. Yes, sir. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 You live next door to the prosecutor over here, Es-
til Willis, don't you? 
A. We live some distance from him, Joe Arrington, Bart 
Mullins and two or three houses there. 
X. 2 But you live close to him? 
page 1 84 ] A. Yes, sir. 
X. 3 Did you see any miscon~uct or improper 
conduct, by word or act, out of John Hall there that day? 
A. No, he didn't act any way out of the way at all. 
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X. 4 You just thought he had been drinking some from 
what you observed? 
A. That is what I took, I took him to be kind of intoxi-
cated a little, while I never seen him drink anything intoxicating 
at all, but I took from his actions he was intoxicated a little. 
X. 5 About what time of day was that? 
A. I guess it was around three or four o'clock. I never 
paid no attention because I wasn't expecting anything to ever 
come up about it. 
Witness stood aside. 
DELLA GARRETT, the next witness, called by and on 
behalf of the Commonwealth, being first duly sworn, was ex-
amined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Della Garrett? 
A. Yes, sir. 
page 185 ] Q. 2 How old are you? 
A. Twenty-two. 
Q. 3 Who is your mother? 
A. Ida Charles. 
Q. 4 Has she been married twice? 
A. Yes, sir. 
Q. 5 Whom did she marry the first time? 
A. She married a Colly. 
Q. 6 And then she married Ephriam Charles? 
A. Yes, sir. 
Q. 7 Where were you raised? 
A. In Dickenson County, I reckon. 
Q. 8 Do you know the defendant, John Hall? 
A. Yes, sir. 
Q. 9 How long have you known him? 
· A. Ever since I was a little kid. 
Q. 1 o How far were you raised from where he was rais · 
ed and worked down there? 
A. Practically right ·around the house. 
Q. 1 1 Did you see him the day before last Christmas? 
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A. Yes, sir. 
Q. 1 2 Where did you see him? 
A. At my stepfather's, Ephraim Charles'. 
page 186 ] Q. 13 At Haysi? 
A. Yes, sir. 
Q. I 4 Did you notice him? 
A. Yes, sir. 
Q. 1 5 How close to him were you? 
A. I guess I was in about a foot and a half of him. 
Q. 16 Did you form any impression as to whether he 
was drunk or sober? 
A. I thought he might have been drinking some. 
Q. 1 7 Did he do anything or say anything that caused 
you to think that: if so. what did you get that impression from? 
A. He was holding to the pailings and took hold of the 
car and held to it, or the truck rather, until he got back in it. 
Q. 1 8 Did he stagger any? 
• By Judge Lively: 
That is objected to because leading. 
By the Court: 
Sustained. 
Q. 19 Did he do anything else? 
A. Nothing more than talked a little more than usual, I 
thought, kind of like he was drinking some to me. Of course I 
didn't see him drink any at all. 
No cross examination. 
Witness stood aside. 
page 1 8 7 ] MAR TIN KILGORE, the next witness, called by 
and on behalf of the Commonwealth, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Martin Kilgore? 
A. Yes, sir. 
Q. 2 Where do you live? 
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A. I live at Haysi. 
Q. 3 How old are you? 
A. Going on twenty-three. 
Q. 4 Do you know the defendant, John Hall? 
A. Yes, sir. 
Q. 5 How long have you known him? 
A. I have knowed him since I 93 6. 
0. 6 What do you do? 
A. I load coal at Haysi. 
Q. 7 What were you doing last December? 
A. I was in Haysi. 
Q. 8 Did you see the defendant, John Hall, thr d:1v h1.•. 
fore la:t Christmas? · 
A. Yes, sir. 
Q. 9 Where was he? 
page 188 ] A. I seen him come into Earl Hay's restaurant. 
Q. 1 o About what time of day was that? 
A. It was getting along up in the evening pretty late. I 
don't know exactly what time it was, but it was getting along 
toward dusky dark. 
Q. 11 What were you doing in there? 
A. I went in there to buy me a little wine. 
Q. I 2 Did you buy it? 
A. Yes, sir. 
Q. 1 3 What did you see the defendant, John Hall, do? 
A. I seen him come in the door and kind of stepped off 
a few little steps as he come in and danced around, a little bit. 
Q. 14 Anything else? 
A. No, sir, he just stayed around a few minutes then and 
left out. 
Q. I 5 Did you form any impression as to whether he was 
drunk or sober? 
A. I don't remember, but I spoke to somebody, I don't 
remember who it was, and (interrupted) . 
By Judge Lively: 
I object to anything he spoke to somebody. 
By the Court: 
I didn't understand him. 
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By Mr. Sutherland: 
I asked if he made any impression on him. 
By the Court: 
But what did he say? 
By Mr. Sutherland: 
He said, "I spoke to someone". 
Q. 16 At the time he was there? 
A. Yes, sir, at the time he was there. 
By Mr. Long: 
That doesn't make it admissible. 
By Mr. Sutherland: 
That is res gesta? and spontaneous, and I think is admissible. 
By the Court: 
Let him answer. 
By Judge Lively: 
We object because the witness is undertaking to detail hear-
say and statements made by him to somebody else, which is en-
tirely irrelevant and immaterial to any issue in the case and is 
prejudicial to th~ defendant. 
By the Court: 
If the Court understood it, he was starting to say what he 
said to somebody else, and not what somebody said to him. Let 
him answer. 
By Judge Lively: 
Exception. 
A. Shall I go ahead and tell what I know? 
By the Court: 
Yes, sir. 
A. And I said to somebody there that he seemed to be 
pretty full, feeling his drink, or something wrong with him some 
way or the other, he wasn't the same Johnny, that he used to be. 
Q. 17 Was he drunk or sober? 
page 1 9 o ) A. I think he was drunk. 
Q. 18 Was that your impression? 
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By Judge Lively: 
That is objected to because leading and for the other rea. 
sons assigned. 
By Mr. Sutherland: 
Cross examine. 
By Judge Lively: 
Motion is here made to strike out the testimony of the wit-
ness, for the reasons assigned in the several objections. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
No cross examination. 
Witness stood aside. 
MRS. EARL HAY, the next witness, called by and on be-
half of the Commonwealth, being first duly sworn, was exam-
ined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. I y OU are Mrs. Earl Hay? 
A. Yes, sir. 
Q. 2 Have you ever sworn in court before? 
A. No, I haven't. 
page 191 ] Q. 3 Where do you live? 
A. Haysi. 
Q. 4 Whose daughter are you? 
A. Walker Edwards. 
Q. 5 What do you do, or what does your husband do? 
A. He works in the mines. 
Q. 6 What do you do? 
A. Not anything now. I did have a restaurant. 
Q. 7 What did you do last December? 
A. I was working in the restaurant. 
Q. 8 Do you know the defendant over there, John Hall? 
A. Yes. sir, I do. 
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Q. g How long have you known him? 
A. I guess about ten years. 
Q. 1 o Are you well acquainted with him? 
A. Yes, sir. 
Q. 1 I Did he come in your restaurant the day before last 
Christmas? 
A. He did. 
Q. 1 2 About what time of day? 
A. About six o'clock, I imagine, I wouldn't say for sure, 
but it was almost dark though, the best I remember. 
Q. 1 3 Dusky dark? 
page 192 ] A. Yes, sir. 
you? 
Q. 14 Did he do anything, or say anything to 
A. Yes, sir, he did. 
Q. 15 Tell his Honor up there just what he did and said. 
A. He came in and there were two men with him. I did-
n't notice who the men were, but I could tell them if I was to see 
them now. He said, "Merry Christmas, Mrs. Hay." And I 
said, "Merry Christmas." And he said, "All right, I will give 
you something for Christmas and you give me something for 
New Years," and I said, "What will you have?" And he said, 
"A glass of wine," and I walked on in the kitchen and told my 
husband, Earl, some customers were in there, and for him to go 
wait on them, and he went in and waited on them. 
Q. 1 6 Why did you go in and tell your husband to wait 
on them? 
By Judge Lively: 
That is objected to because seeking to elicit hearsay and self-
serving acts. 
By Mr. Sutherland: 
That isn't hearsay. 
By Judge Lively: 
The remarks of counsel are also objected to. 
By Mr. Sutherland: 
I object to a man who has had experience enough to be a 
Judge making an objection like that. 
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page I 93 ] By Judge Lively: 
Tbe statement of counsel is objected to, because 
improper and prejudicial to the defendant and defendant's coun-
sel. 
By the Court: 
She can answer. 
By Judge Lively: 
Exception. 
A. I thought Johnny was drinking and I didn't want to 
sell him any more at the time. 
Q. I 7 Would you have sold him liquor by reason of that? 
By Judge Lively: 
That is objected to because leading and suggestive, and asks 
for a conclusion of the witness, and is improper. 
By the Court: 
Sustained. 
Q. 18 To what extent did you think he was intoxicated? 
A. Enough so I didn't care to sell him anything to drink 
at that time. I thought Earl would be a better judge of that 
than I was. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 When Johnny Hall came into your restaurant he 
said something about getting a present for you for Christmas and 
you one for him for New Years, is that it? 
A. No, him to get me one for New Years and me him one 
for Christmas. 
page 1 94 ] X. 2 Did he say that or you? 
A. He said it, and I said, "All right, what will 
you have?" And he said, "A glass of wine". 
X. 3 Did he also say anything about a couple bottles of 
beer for these parties with him? 
A. Not at that time to me. 
X. 4 You went in and told your husband to come in? 
A. I did. 
X. 5 Your husband did come in? 
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A. He did. 
X. 6 And sold Johnny a glass of wine and two bottles of 
beer for his companions? 
A. r couldn't tell you that because I didn't go back in. 
X. 7 You didn't see anything out of the way-about John-
ny Hall that day, did you? 
A. I did not. 
X. 8 Nothing at all? 
A. No, sir. 
X. 9 He behaved himself and conducted himself strictly 
as a gentleman, so far as you saw or know, did he? 
A. So far as I know he did. 
X. Io Did you usually sell beer and wine there, or did 
your husband when he was there? 
page 195 ] A. I did when he wasn't there, and let him when 
he was there. 
X. 1 1 When you were there alone you used your own 
judgment? 
A. I did. 
X. 1 2 And when he was there he attended to that ,part o_f 
the business? 
A. Most of the time. I always called him if I thought 
anyone was drinking. 
X. 13 If you had any doubt at all about whether a per-
son was drinking you would always call your husband? 
A. Not always, I wouldn't. 
X. 1 4 You have called him? 
A. If I thought anyone was drinking too much that I 
couldn't judge whether to sell it to him or not I always called 
my husband, and let him judge. 
X. 15 And that was what you did on this occasion? 
A. Yes, sir. 
X. 1 6 You had some dou ht in your mind whether this 
man was drinking and whether it was proper to sell to him, so 
you called your husband and left it up to him, is that right? 
A. No, I wouldn't put it that way. You can sell it to 
them if they are drinking unless they are drinking quite a bit, 
and I didn't know if he was drinking too much to 
page 196 ] sell it to him or not, but I have sold it to them 
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when they were drinking quite a bit, but Johnny 
wasn't doing anything out of the way. 
X. 17 Therefore you called your husband and left it up 
to him to decide? 
A. Yes, sir. 
X. r 8 And he sold him, didn't he, and his companions? 
A. I didn't see him. 
X. r 9 Is your husband here? 
A. Yes, sir. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Did you tell your husband the reason you would-
n't sell him? 
A. Yes, sir, I told him after that. 
Witness stood aside. 
EARL HAY, the next witness, called by and on behalf of 
the Commonwtalth, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Earl Hay? 
A. Yes, sir. 







A. About a mile and a half or two mile from 
3 Where did you live last December? 
I lived in Haysi. 
4 What were you doing last Decem her? 
I was working in the mines and had a restaurant in 
Q. 5 Do you know the defendant, John Hall? 
A. Yes, sir. 
Q. 6 How long have you known him? 
A. Ever since I was that high (indicating) I guess, ever 
since I can remember anybody. 
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Q. 7 Well acquainted with him? 
A. Yes, sir. 
Q. 8 For whom do you work? 
A. Splash Dam Coal Corporation. 
Q. 9 See him around there every day or so? 
A. I see him now and saw him then all along every week 
or so. 
Q. 1 o Do you know his brother, Levi Hall? 
A. Yes, sir. 
Q. 1 I What does he do? 
A. He works for the company, tipple foreman 
page I 98 ] or outside superintendent or something. I don't 
know ·his exact position. 
Q. 1 2 How long have you known him? 
A. About the sam·e length of time I have known Johnny. 
Q. 13 You say you were around Haysi, owned a little 
re~!aurant in Haysi, last December? 
A. Yes, sir. 
Q. 14 D~d you see the defendant in that restaurant the 
day before last Christmas? 
A. Yes, sir. 
Q. I 5 Where was he? 
A. ·when I first saw him he was sitting in a booth. 
Q. 1 6 Anybody with him? 
A. Yes, sir, Smith Reece and Willie Branham were with 
him. 
Q. 1 7 Where did you come from when you saw him 
there? 
A. I was in the back living quarters and my wife called 
me to come and wait on some customers, and I come on in. 
Q. 18 How long did you stay in there? 
A. J u~t long enough to wait on these three customers. 
0. 1 Q How long was that? 
A. A minute and a half or two minutes. 
Q. 20 Had you just come in from work? 
A. No, sir, I had been up on the farm, at my 
page I 99 ] brother's. 
Q. 2 1 Did you wait on him? 
A. Yes, sir. 
Q. 22 What did you do? 
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A. They ordered up two bottles of beer and a ten cent 
glass of wine, and I got it for them. 
Q. 23 Did you notice if they drank that? 
A. No, sir, I didn't. I set it on the booth table and turn-
ed and went on in the back again. 
Q. 24 Who ordered it? 
A. Johnny. 
Q. 25 What was your impression as to whether or not he 
was intoxicated? 
A. I didn't pay any particular attention much to his con-
dition. He was quiet and acted pretty well natural. He looked 
a little sleepy or something like that, and his face a little redder 
than usual was about all I could tell in the length of time I saw 
him. 
Q. 26 From that did you get any impression as to whe-
ther or not he was drinking? 
A. I couldn't say, no more than he ordered these drinks. 
Q. 27 You cannot say if you formed any impression at 
all or not? 
A. No, I cannot. 
page 200 ] By Mr. Sutherland: 
You may cross examine. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 He conducted himself in all respects as a gentleman 
while he was in there, did he? 
A. Yes, sir, while he was in my place. 
Witness stood aside. 
(NOTE: At 1 2: 3 o o'clock noon, a recess was taken for 
lunch until 1:05 o'clock, p. m., June 20, 1941.) 
FRED RAINES, the next witness, called by and on behalf 
of the Commonwealth, being first duly sworn, was examined 
and testified as follows: 
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DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. I What is your name? 
A. Fred Raines. 
Q. 2 Where do you live? 
A. I live at Haysi, Route 83, toward Grundy. 
Q. 3 What is your business? 
A. I am in the restaurant and garage business. 
Q. 4 Are you also a surveyor? 
A. I am county survE.yor of Dickenson County. 
page 20 I ] Q. 5 How long have you been surveying? 
A. I have been surveying for thirty years. 
Q. 6 Have you made a sketch of the location down where 
this shooting occurred? 
A. I did. (Producing a sketch.) 
Q. 7 Is that made from actual measurements or what is 
it made from? 
- A. That is made from the blueprint of the town of Hay-
si. I didn't measure it th:s morning, but I made t~at, and know 
it is correct. 
Q. 8 You have heretofore checked it and know it is cor-
rect? 
A. Yes, sir. 
Q. 9 What is the width of the.street in front of the Pig-
6: y-Wiggly and the bank? 
A. 2 7-Yz feet from sidewalk to sidewalk. 
Q. 1 o Were you shown the place it is said that John Hall 
fell from the~e shots? 
A. Yes, sir. 





1 2 How is that indicated on the sketch? 
A. That is indicated by this spot right here 
page 202 ] dicating on sketch) . 
Q. 1 3 Did (interrupted). 
By Judge Lively: 
(in-
If the Court please, that is objected to because the witness 
has not indicated who showed him these places he undertakes to 
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delineate on this map, and because it is erroneous and improper 
to de.;· gnate matters in issue and controversy on a map such as 
are here involved. 
By the Court: 
Do you propose to show later who pointed that out to him? 
By Mr. Sutherland: 
Yes, sir. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. r 4 Who pointed that out to you? 
A. Andy Mullins. 
Q. r 5 When did he point that out to you with reference 
to the time of the shooting? 
A. This morning. 
Q. 16 This morning? 
A. Yes, sir. 
Q. 1 7 Have you also indicated where there was an auto-
mobile sitting there? 
A. I have. 
page 203 ] Q. r 8 Did you see that automobile sitting there 
yourself? 
A. I did. 
Q. 1 9 When was the first time you saw it after the shoot-
ing? 
A. The day after or the morning after. 
Q. 20 How long did it sit there? 
· A. Well, it must have sit there for two or three days. The 
car wasn't moved for two or three days after this occurred. I 
don't know what time it was moved, but it must have been two 
or three days. 
Q. 2 1 On this sketch you have drawn there are certain 
letters and words. What do those words men, for instance, 
HCharles Jackson"? 
A. That is Charles Jackson's building. 
Q. 22 And "Piggly-Wiggly". 
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A. That is the Piggly-Wiggly, where they sell merchan-
dise. 
Q. 23 And "Bank''. 
A. That is the Cumberland Bank and Trust Company 
building there. 
Q. 24 In other words, the letters indicate the lot or place 
of business? 
A. Yes, sir. 
page 204 ] Q. 2 5 Now there are some figures between or 
near each name. What do they indicate? 
A. That is the width of the lot. 
Q. 26 You seem to be going toward Grundy. 
A. l put the depth of the building in there-average of 
about sixty feet. 
Q. 2 7 Going toward Grundy on the right is an alley fif-
teen feet wide. Will you draw where the Haysi Hardware is? 
A. Yes, sir. (The witness drew the location as request~ 
ed.) 
By Mr. Sutherland: 
We desire to introduce this sketch from which the witness 
has testified. 
By Judge Lively: 
We de3ire to object to the introduction of the sketch, be-
cause it undertakes to delineate and show upon this map certain 
points and places the location of which are in controversy in 
this case, and the map, therefore, is irrelevant and immaterial and 
improper in any event. 
By Mr. Sutherland: 
I avow I will put Andy Mullins on and that he saw where 
the defendant fell, and pointed out to the witness the correct 
place. 
By the Court: 
This will be permitted in evidence with the avow-
page 205 ] al. and if you fail to prove it, it will be stricken 
out, if you fail to make good your avowal. 
By Judge Lively: 
Exception. 
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(NOTE: Thereupon, the said Sketch was received in evi-
dence as Fred Ra:nes Exhibit No. 1 "Sketch".) 
FRED RAINES-EXHIBIT "SKETCH" See Mans. 
Q. 28 You say you are in the.restaurant business? 
A. Yes, sir. 
Q. 29 Do you sell beer and wine? 
A. Yes, sir. 
Q. 30 Do you know the defendant, John Hall? 
A. Yes, sir. 
Q. 3 1 Did you see him at your restaurant the evening be-
fore this shooting occurred? 
A. I saw him there the same -evening before the shooting 
occurred. 
Q. , 2 About what time? 
A. Between three and four o'clock, I guess. I don't know 
what time it was. I didn't look at my watch, but it might have 
been between three or four o'clock. 
Q. 33 What did he do? 
A. He came in my place of business. 
Q. 34 Did he purchase anything? 
A. He wanted a hamburger and wanted some wine. I 
didn't sell him any wine. There were two other 
page 206 ] clerks in there. I don't know if they sold him 
any or not, but he came in my kitchen and bought 
a hamburger and drapk a bottle of pop, but I don't know as to 
the wine business whether they sold him any or not. 
Q. 3 5 Did you refuse to sell him wine? 
A. I did. 
Q. 36 Why? 
A. Because the Alcholic Beverage Control Board says you 
cannct sell them wine, if you think they already have too much. 
Q. 3 7 Did you afterward see him take any wine or any-
thing there or drink any? 
A. No, sir, I didn't see him drink any. 
CROSS EXAMINATION 
By Judge Lively: 
X I You say this was between three and four o'clock that 
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afternoon? 
A. I judge that to be the time. I didn't look at my 
watch. 
X. 2 You didn't see him after that? 
A. No, sir. 
X. 3 You don't know what his condition was by six 
o'clock? 
A. No, sir. 
X. 4 Did he misbehave in any way in your place 
page 207 ] of business? 
A. No, sir. 
X~ 5 Conducted himself in a proper gentlemanly manner, 
did he? 
A. He did. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Did you see any pistols or anything like that? 
A. I did. 
By Judge Lively: 
That is objected to because improper and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 2 Where were they and what was done? 
By Judge Lively: 
Same objection and exception. 
A. He a~ked me in the kitchen, I was in the kitchen, and 
he asked me if I didn't need a gun. It was Christmastime and 
he asked me if I had a gun, and I said I didn't have anything 
but a shot gun, and he said, "Don't you need one?" And I said, 
"I don't reckon I do." And he said, "I have one here I can let 
you have if you want it till after the holidays are over, if you 
need it," and I said, "I don't need it". 
Q. 3 D:d you see any gun? 
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A. I did. He pulled it out and showed it to me. 
page 208 ] Q. 4 What kind of gun was it? 
A. It was a Lugar. 
Q. 5 Somethnig like this one (indicating gun on table)? 
A. Yes, s~r. I don't know if that is the gun or not, but 
it looked like it. 
By Judge Lively: 
The testimony elicited from this witness relative to the con-
versation about the pistol is wholly irrelevant to any issue in the 
case, and prejudicial to the defendant. As has already been stat-
ed, the defendant was at the time a Notary Public and peace of-
ficer and under the law had a perfect right to carry a gun or 
guns. 
By the Court: 
Are you objecting to the whole of his testimony or the part 
in the kitchen about the pistol? 
By Judge Lively: 
I am objecting now, as I have been all the time. to any tes-
timony about the man having a gun, because prejudicial to the 
defendant. A'2.. we have stated and expect to show, this defend-
ant was at the· time a Notary Public and peace officer, and had 
a right to carry a gun. We move to exclude this testimony be-
cause prejudicial and improper. 
page 209 ] By the Court: 
The Court is of opinion that the statement of this 
witnecs in regard to what occurred in his kitchen between him 
and the defendant is not admissible; and, therefore, it is exclud-
ed, but the balance of his testimony the Court thinks is proper 
and refuses the motion to strike. 
Witness stood aside. 
ANDY MULLINS, the next witness, called by and on be-
half of the Commonwealth, being first duly sworn, was exam-
ined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Your name is Andy Mullins? 
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A. Yes, sir. 
Q. 2 Were you at Haysi the night John Hall was shot, 
the night before Christmas? 
A. Yes, sir. 
Q. 3 Did you see the place where he fell? 
A. I saw the place where they said he fell. 
Q. 4 Who said that? 
A. Lacy Gilbert and Ernest Mullins. 
page 2 1 o ] Q. 5 Did you (interrupted). 
By Judge Lively: 
That testimony is objected to because hearsay, improper 
and prejudicial to the defendant. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 6 Was anything on the ground there to indicate where 
a man had been there? 
By Judge Lively: 
ing. 
Same objection and exception, and further, ·because lead-
A. No blood there. 
Q. 7 You didn't see any blood there? 
A. No. sir. 
Q. 8 Did you show Fred Raines the place these parties 
pointed out to you? 
A. I did. 
By Judge Lively: 
Same objection and exception. 
Q. 9 When did you do that? 
By Judge Lively: 
Same objection and exception. 
A. This morning. 
By the Court: 
Who pointed it out to you? 
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By the Witness: 
Lacy Gilbert and Ernest Mullins. 
By Judge Lively: 
Motion is made to strike out the testimony of this 
page 211 ] witness for all the reasons above assigned. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 Are you the same Andy Mullins who went to West 
Virginia after this man Robinson? 
A. I am. 
Witness stood aside. 
GUY AL ADKINS, the next witness, called by and on be-
half of the Commonwealth, being first duly sworn, was exam-
ined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is your name Guyal Adkins? 
A. Yes, sir. 
Q. 2 How old are you? 
A. Twenty-seven. 
Q. 3 Where do you live? 
A. I live up on the ridge this side of Haysi about fhr" 
miles. 
page 212 ] Q. 4 Do you know the defendant, John Hall, 
over there? 
A. Yes, sir. 
Q. 5 How far do you live from him? 
A. It is right close to three-quarters of a mile, or maybe 
not that far. 
Q. 6 Do you have any business down there anywhere? 
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A. Yes, sir. 
Q. 7 What is it? 
A. Service station. 
Q. 8 Do you know the defendant, John.Hall, well? 
A. Yes, sir. 
Q. 9 How long have you known him? 
A. Practically all my life. 
Q. r o Where is your service station with reference to the 
main highway leading from here to Haysi? 
A. It is right on the main highway. 
Q. r I Where is the defendant, John Hall's, home with 
reference to that highway? 
A. It is right beside the highway. 
Q. 12 In going from his home to Haysi state if he would · 
have to pass your filling station? 
A. He would. 
Q. 1 3 Did you see him the evening before las~ 
page 2 r 3 ] Christmas? 
A. Yes, sir. 
Q. 1 4 About what time? 
A. Right close to five o'clock or maybe ·a little later. 
Q. r 5 Where was he? 
A. He stopped at my place. 
Q. 16 What was his condition with reference to being 
drunk or sober? 
A. He didn't act like he usually did when he was sober. 
Q. I 7 Describe his actions? 
A. He come up there· in a truck and C!llled for a package 
of cigarettes and when I went in and got them and brough~ them 
out, he was leaning over the man driving the truck; -and"' had a 
handfull of change in his hand, probably sixty or seventy cents, 
and asked me if that was enough to pay for the cigarettes, and 
I don't remember if I picked the change up or he give it to me, 
but he was bareheaded and leaned over with his head down like 
that (ind:cating) when he give me the change. 
not? 
Q. r 8 Did you notice his eyes? 
A. I couldn't say I did. 
Q. 1 9 . Did you notice his face, if it looked as usual or 
A. No, it didn't. 
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Q. 20 What was the difference? 
page 2 1 4 ] A. He looked like he had lost sleep, or I don't 
know, he just didn't look natural. 
Q. 2 1 How was his talk? 
A. Well, he couldn't talk just like usual. 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
Motion is here made to strike out the testimony of the wit-
ness because it stat.~s condrisioris ·ip several instances where facts 
would be the best evidence, and Because it does not to any ex-
tent indicate intoxication; and is, therefore, immaterial and pre-
judicial. · 
By the Court: 
Overruled. 
By Judge Lively: · 
Exception. 
Q. 2 2 What direction did he go from there? 
A. He went toward Haysi. 
Q. 23 How did he go? 
A. He was in Willie Branham's truck. 
By 'Mr. Sutherland: 
Now you may cross examine. 
By Judge Lively: 
No cross examination, and we renew our motion. 




Witness stood aside. 
page 215 ] VICTOR MULLINS, the next witness, called by 
and on behalf of the Commonwealth, being first 
duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 



















1 Is your name Victor Mullins? 
Yes, sir. 
2 How old are you? 
Twenty-three. 
3 Where do you live? 
Haysi, or I am supposed to. 
4 Who do you live with? 
I am in the Army now. 
5 Who is your father? 
Andy Mullins. 
6 Do you know the defendant here, John Hall? 
Yes, sir. 
7 How long have you known him? 
Oh, for eight or nine years. 
8 Where were you the day before last Christmas? 
Haysi. 
9 Did you see the defendant, John Hall there any-
A. Yes, sir, I did. 
page 2 1 6 ] Q. Io Where did you see him? 
A. I saw hini in the River Drug Store. 
Q. I 1 About what time was it? 
A. The first time must have been around two or two-
thirty, somewhere around that. · 
0. 12 Did you see him after that time? 
A. Yes, sir, I did. 
Q. 13 What time was the last time you saw him before 
the shooting, if you know when the shooting occu'rred? 
A. Oh, it was two or three hours. 
Q.· ~ i Where was he then? 
A. He came in the drug store. 
0. 15 · Did he do anything in there? 
A. He come in and took __ my _hat <?ff. 
Q. 16 Where did he go? 
A. He walked down the street. 
O .. 1 7 What did you do? 
A. I waited around about five minutes and followed him. 
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Q. I 8 Did you see him? 
A. Yes, sir, he was in the department store. 
Q. I 9 Did you say anything to him? 
A. Yes, sir, I walked in and asked for my hat, and started 
to take it off of his head. 
page 2 r 7 ] O. 20 Take it off O·f his head? 
A. I started to. · 
Q. 2 r What did he say, if anything? 
A. He didn't say anything, but leaned his head back and 
brushed his arm back against his coat and showed me a gun. 
Q. 2 2 What did you do? 
A. I turned and walked out. He told me he would bring 
my hat back in a minute. 
Q. 23 Did he bring it back? 
A. Yes, sir, a few minutes later. 
Q. 2 .1, Are you well acquainted with him? 
A. Yes, sir. 
Q. 25 .. 'o/hat was your impression of him, was he drunk 
or sober? 
-A. He was drunk. 
Q. 26 Did you hear the shooting? 
A. Yes, sir. 
Q. 27 Where were you? 
A. I was sitting inside the drug store. 
Q. 28 How long after he brought your hat in there un-
til you heard the shooting? 
A. Not very long, a few minutes I would say. 
By Mr. Sutherland: 
You may cross examine. 
page 2 r 8 ] By Judge Lively: 
Motion is made to strike out the testimony of this 
witness as to Johnny Hall taking his hat and his conduct subse-
quent to that, because the same does not tend to establish .any 
issue in the case, and it is, therefore, irrelevant and prejudicial. 
CROSS EXAMINATION 
By Judge Lively: 
X. r Say you are a· son of Andy Mullins? 
A. Yes, sir. 
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X. 2 Your daddy has been taking a right active part in 
this prosecution, hasn't he? 
.. A. I don't know. He don't tell me his business much. 
X. 3 Don't you know he has whether he tells you or not? 
A. He seems to have had a hand in it. 
X. 4 Had a strong hand in it too, hasn't he? 
A. I couldn't say. 
X. 5 Spending a good deal of time trying to prosecute 
this man? 
A. I couldn't say as to that. 
X. 6 What did you mean when you said it seems like he 
has had a band in it? 
A. He has been up here the last couple of days. 
page 2 1 9 ] X. 7 He also went to West Virginia after a wit-
ness, didn't he? 
A. I wouldn't know about that. 
X. 8 Do you know about him being down there and 
having measurements made? 
A. No, sir. I have only been back froin the Army a few 
days. 
X. 9 He is an officer, is he? 
A. No, sir. 
terest in this case? 
X. 1 o Do you know why he has been taking an active in-
A. No, sir. 
X. 1 1 How did you happen to come back at this· time? 
A. I just got a furlough and come home. I have- been 
rick and in the hosp:tal and come home to rest up awhile. 
X. 1 2 When did you come home? 
A. I got home the 15th I guess it was. 
X. 13 Did you know about this trial going to be had be-
fore vou came? 
A. No, sir. I figured it was all over. 
X. 1 4 You had not heard anything about it? 
A. No, I had not. . 
X. 1 5 Had your daddy told you anything about 
page 220 ] getting a furlough about this time? 
A. No, sir. I was supposed to go to California 
to school the last letter I wrote him. 
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X. 1 6 YOU are a boy who drinks a good deal yourself, 
arc you not? 
A. Yes, I drink quite a bit. . 
X. 17 Weren't you tipping it right sharply on Christmas 
Eve yourself? 
A. Not so much. I had had a few bottles of beer but I 
wasn't tight. 
X. 18 According to your standards you had not taken 
too much at that time? 
A. That is. right. 
X. 1 9 Somebody. else might have thought you had taken 
too much if they had passed judgment on it though? 
A. I don't·know. I wouldn't know what somebody else's 
opinion would be. 
X. 20 A man drinking hardly ever thinks he is taking too 
much so far as he is concerned, does he? 
A. No answer. 
X.· 2 I And is generally pretty ready to think the other 
fellow has taken too much? 
A. No answer. 
page 221 ] X. 22 You had been drinking some that day? 
A. Yes, sir, I had three or four bottles of beer. 
X. 2 3 Three or four bottles of beer is a good deal of beer 
to drink, isn't it? 
A. In a day's run it isn't so much, all day long. 
X. 24 And you just drunk. three or four bottles of beer 
all day long? · 
A. Yes, sir. 
X. 25 You had not kept any accurate account of them, 
had you? 
A. No, I never try to keep up with them. 
X. 26' Did you drink anything beside beer that day? 
A. That is all. 
X. 27 You had not drunk any wine that day? 
A. No, sir. 
X. 28 · And had not drunk any liquc;,r that day? 
A. No, sir . 
. X. 29 Christmas Eve? 
A. No, sir. 
X. 30 . You knew John Hall well, did you? 
A. Yes, sir. 
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X. 3 I And you know he is a fellow, whether he is drink-
ing or sober, who will engage in pranks and jokes with people, 
don't you? · 
p~ge 222 ] A. He never had before with me. I didn't .know 
just how to take it. 
X. 32 You bad f.een him when he would meet people 
plenty of times and joke and play pranks with them, .haven't 
you? · 
A. I have seen him joke and laugh. 
X. 3 3 He is a jovial sort of man, isn't he? 
A. Yes, sir. 
X. ~ 4 And a man who will laugh and joke? 
A. Yes, sir. 
X. 15 And you do know he is that kind of a man, a jov-
ial, laughing, talking sort of man? 
A. Yes, sir, he seems to be. 
Witness stood aside. 
ERNEST C. MULLINS. a witness for the Commonwealth 
rc:alled, te:tified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Mr. Mullins, state whether or not you showed your 
b--otber, Andy Mullins, where John Hall fell? 
A. Yes, sir, I· showed him where I thought the place was. 
Q. 2 Did you show him the correct place? 
By Judge Lively: 
Objected to because leading and because it seeks to 
page 223 ] elicit hearsay, and doesn't undertake to show the 
correct place or when this undertaking was had. 
Q. 3 I show you a sketch that has been introduced by 
Fred Raines, which has an area on it "where Hall frll". Are 
you familiJr with that location? 
A. Yes. sir. 
Q. 4 Where is that point with reference to where the de-
fendant fell that night? 
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By Judge Lively: 
That is objected to because no showing the witness is famil-
iar with the map. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. Here is the Piggly-Wiggly here (indicating on sketch) 
and the bank here, and department store here, and the street and 
highway here, and lying on this part of the road or street here 
in front of the bank building, near the upper edge of the build-
ing, toward Grundy, on the edge of the street next to the bank, 
is where John Hall was lying. 
Q. 5 Where is it with reference to where the arrow points 
there? 
By Judge Lively: 
Same objection and exception. 
A. That seems to be near the location where. 
page 224 ] John was lying in the street. 
By Mr. Sutherland: 
Cross examine. 
By Judge Lively: 
Motion is made to strike out the testimony of this witness 
for all the reasons assigned in the above objection, and without 
waiving said motion, but relying and insisting on same, counse!• 
for defe:idant cross examines as follows: 
By the Court: 
As I understood, you pointed out the place where John 
Hall fell to Fred Raines? 
By Judge Lively: 
Same objection. 
By Mr. Sutherland: 
He pointed them out to his brother, Andy Mullins. 
By the Court: 
Did you point it out correctly? 
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By the Witness: 
To the best of my knowledge I did. 
By tb~ Court: 
Can you say if Raines has located that spot correctly? 
By Judge Lively: 
Same objection, and exception. 
By the Witness: 
It seems to be correct. 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 When did you undertake to point out this place to 
your brother? 
A. Yesterday evening, and also this morning I 
page 225 ] showed him the place and I have showed different 
people different times the place. 
By Judge Lively: 
The portion of the witness' statement to the effect he has 
shown different people the place, is objected to because not res-
ponsive. 
By Mr. Sutherland: 
We don't object to his statement about what he has told 
other people going out. 
By the Court: 
What is it? 
By Mr. Sutherland: 
He said he had showed the place to other people. 
By the Court: 
That is stricken out. 
By Judge Lively: 
Motion is renewed to strike out the testimony of this witness 
as well as the map introduced. 
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By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Witness stood aside. 
IKE SHUPE, the next witness, called by and on behalf of 
the Commonwealth, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. r Your name is Ike Shupe? 
page 226 ] A. Yes, sir. 
A. 
Q. 
Q. 2 Where do you live? 
About a mile this side of Haysi. 













About fifteen years, I guess. 
4 What do you do? 
I work for Ernest Mullins. I drive a team for him. 
5 Do you know the defendant, John Hall? 
Yes, sir. 
6 How long have you known him? 
I have knowed Johnny about fifteen years. 
7 Are you well acquainted with him? 
Yes, sir. 
8 Were you at Haysi the evening before last Christ-
A. Yes, sir. 
Q. 9 Did you see the defendant, John Hall, there any-
where? 
A. Yes, I did. 
Q. ro Where were you when you saw him? 
A. I was coming down street and Earl Rivers and Marie 
Gillespie was coming out the door with Johnny and put him in 
Pinky Powers' car, and I never spoke to him that evening. 
Q. I I What time was that? 
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A. Three or three-thirty or four o'clock, somewhere along 
there. 
paeg 227 ] Q. 12 Describe how they came out of the drug 
store, did you see them come out of the drug store? 
A. Yes, sir. 
Q. 13 Where was the car? 
A. Sitting right in front of the drug store to the best of 
my know ledge. 
Q. 1 4 How did they come out? 
A. One had Johnny under one arm and the other under 
the other arm. 
Q. 1 5 Then what did they do? 
A. Well, they put Johnny in a car and Johnny said, "they 
ain't going to take me nowhere". I don't know who he was 
talking to or nothing at all about it. 
Q. I 6 What relation is Marie Gillespie to John Hall or 
John's wife? 
A. She is John's girl, I reckon. 
Q. I 7 Who~e car did you say they put him in? 
A. George Powers'. 
Q. I 8 What relation is he to him? 
A. Father-in-law. 
By Judge Lively: 
As to whose car they put him in, that is objected to because 
no testimony warranting any such statement has 
page 228 ] been introduced, and amounts to testimony of 
counsel. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. I 9 Who was driving the car? 
A. Mrs. P:nky Powers. 
O. 20 That is George Powers' wife? 
A. Yes, sir. 
Q. 2 ~ She is John's sister? 
A. Yes, sir. 
Q. 22 Where did they go from there? 
A. I couldn't tell you. 
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Q. 23 In which direction did they go? 
A. I don't know. 
Q. 24 What did you do? 
A. I caught a ride to Caney Ridge wlth Bryan Burkett. 
Q. 25 Where did you get in the truck you went to Caney 
Ridge on? 
A. Right at the filling station. 
Q. 26 How long was it from the time you saw him and 
put him in this car until you got on this truck? 
A. I went right straight on, wasn't over ten, minutes, I 
don't reckon. 
Q. 2 7 You say you were on the other side of the 
page 229 ] street at the time this occurred? 
A. On the other side of the street? 
Q. 28 Yes, or which side were you on? 
A. I was next to the drug store? 
Q. 29 What were you doing? 
A. Coming down the street. 
Q. 30 Did you stop? 
A. I sort of slacked up. People were on the street and I 
slacked up there. 
Q. 3 1 Then what did you do? 
A. I went on down and caught a ride. 
Q. 3 2 From what you saw there and from what he said, 
what was your opinion as to whether or not he was drunk? 
A. Well he (interrupted). 
By Judge Lively: 
That is objected to. The jury is as capable of deciding that, 
from his stc:tement, as he was. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. Well, he didn't act exactly like he did at times. 
Q. 3 3 Did you have any impression as to whether he was 
under the influence of liquor or not? 
By Judge Lively: 
Objected to because repetition. 
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page 230 ] By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. I wouldn't say it was liquor but there was something 
wrong with him some way. 
By Mr. Sutherland: 
Cross examine. 
By Judge Lively: 
Motion is made to strike out the witness' testimony because 
wholly immaterial and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. No cross examination. 
Witness stood aside. 
TEDLEY THOMAS, the next witness, called by and on 
behalf of ~he Commonwealth, being first duly sworn, was ex-
amined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is your name Tedley Thomas? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 What do you do? 
A. I work around town. 
page 231 ] Q. 4 Do you know the defendant, John H.1IU 
A. Yes, sir. 
O. 5 How long have you known him? 
A. About three years. 
O. 6 Are you we:1 acquainted with him? 
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7 Have you been with him a great deal in that time? 
Well, not so much. 
8 Did you see him the day before last Christmas? 
The day before last Christmas? 
9 Yts. 
No, I don't believe so. 
1 o The day that he and Estil Willis had a shooting 
match? 
A. Yes, sir. 
Q. 1 1 What time of day did you see him? 
A. About three o'clock, somewheres along there. 
Q. 12 Where was he? 
A. He was at Sol Rakes. 
Q. 1 3 What was he doing? 
A. Well, he was just sitting around there at Sol's when I 
seen him. 
Q. I 4 Did you see him anymore that day? 
page 232 ] A. I believe along sometime that day, I ain't for 
sure, but that I seen him along about the Piggly-
Wiggly store there. You know I stay around there in town all 
the time. 
Q. 15 What was he doing on these occasions, if anything, 
and how was he acting, describe it to the jury? 
A. He was just funny, talking funny a little bit. 
Q. 16 How much did you observe him? 
A. I don't know. 
Q. 1 7 How long did you observe him? 
A. Just in passing, I seen him around there, you know. 
I just fooled around there in town all the time. 
Q. 18 Did you talk any with him? 
A. No, sir. 
Q. 1 9 Did you see him talking to others? 
A. I seen him talking around to people a little bit. 
Q. 20 How was that conversation with reference to his 
usual method of conversation? 
A. Well, it was a little bit different. 
Q. 2 r What difference did you notice? 
A. Just a little talkie and funny. 
Q. 22 From what you saw of him, did you have any 
opinion as to whether or not he was drinking? 
A. Yes, sir. 
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page 2 33 Q. 2 3 What was that opinion? 
A. Well, to the best of my knowledge he had 
been drinking a right smart. 
Q. 24 Could you give any different opinion about how 
mud~ you thought he was drinking? 
A. No, not for sure. 
Q. 24 Did you have any opinion at that time or yet as to 
whether or not he was intoxicated? 
By Judge Lively: 
That is objected to because the witness has already given 
his conclusion and fully detailed his observations. 
By Mr. Sutherland: 
Before he answers that, your Honor, I am in doubt if he 
has qualified or not. 
By the Court: 
Let h :m stand aside. 
No cross examination 
Witness stood aside. 
ELIAS ROSE, the next witness, called by and on behalf of 
the Commonwealth, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 You are Elias Rose? 
page 234 ] A. Yes, sir. 
Q. 2 Where do you live? 
A. Haysi. 
Q. 3 Where do you work? 
A. At the hardware store there. 
Q. 4 How long have you worked there? 
A. Six years. 
Q. 5 Where were you on December 24th last year? 
A. I was in the hardware store. 
Q. 6 Did you hear the shooting at the time Estil Willis 
and John Hall were shooting down there? 
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A. Yes, sir. 
Q. 7 What did you do when you heard that? 
A. When the shooting was over, Ernest Mullins was in 
there, and he walked out, and I walked to the door and about 
the time I went to the door Smith Howard and someone was 
standing there, and said ''I heard some glass fall and shatter'' 
and I stopped on the sidewalk and could see down the walk, and 
couldn't see no one down that way but Nolen Mullins hunkered 
down behind an automobile, and I walked down the street, 
down that way, and when I got down near the bank cars were 
parked all along there, and I was walking on the sidewalk. and 
I seen Ernest Mullins come up and stoop down 
page 235 ] over somebody, and raised up with two guns in his 
bands, and whtn I walked down there it was Jo~n 
laying there. 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
Motion is made to strike out the entire testimony of this 
witness, because wholly irrelevant and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
CROSS EXAMINATION 
By Judge Lively: 
Q. 1 Where was Nolen Mullins? 
A. He was hunkered down behind an automobile sitting 
in front of the Piggly-Wiggly store. 
X. 2 In front of it or beside it or where about the auto-
mobile? 
A. No, sir, sitting back agin the brick wall, and he was 
scrouched down about the brick wall. 
X. 3 At the side of the automobile? 
A. Agin the brick wall, behind the automobile, the way 
it was sitting-it was sitting lengthwise and he was sitting 
against the brick wall. 
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X. 4 He was at one side of the automobile and not the 
front then? 
A. Yes, sir, he was at one side of the automobile. 
page ·2 3 6 ] X. 5 About how far from the back or front of 
the automobile was he, was he about the middle or 
front of it? 
A. He looked more like he was about the middle of the 
automobile to me. 
X. 6 Was he shooting any at that time? 
A. No, sir, wasn't a shot fired after I stepped out of the 
store. 
RE-DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Which side of the street did you go down? 
A. The bank side. 
Q. 2 On which John Hall was lying? 
A. Yes, sir. 
Q. 3 How close to John Hall were you when you saw 
Ernest Mullins ra:se up with the pistols? 
A. About as far as from he.re to that window. 
Q. 4 About twenty feet? ·;.., .· 
A. Something like that. · 
Q. 5 Was anybody else rhere where John was at that 
time? 
A. Not right when I walked up, because when I walked 
up Ernest Mullins raised up a.nd said, "Where is Estil Willis 
at?" An<l I said, "I don't know." And the ·next man I seen 
was Tom McCowan, and he was the man who 
page 23 7 ] told me who done the shooting. 
By Judge Lively: 
We renew our motion. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Witness stood aside. 
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By Mr. Sutherland: 
The Common wealth rests. 
By Judge Lively: 
We would like to make a motion in chambers. 
THEREUPON, the Court, Counsel for the Commonwealth 
and Defendant and the Court Reporter, retired, and the follow-
ing motion was made: 
By Judge Lively: 
Motion is here made to declare a mistrial in this case because 
of the admission in several instances of improper testimony over 
defendant's objections, and without waiving the other objec-
tions, the particular attention of the Court is called to the vari-
ous witnes~es who were permitted to testify, over defendant's ob-
jections, to defendant having had pistols, or having had display-
ed a p:stol or pistols at times some hours prior to the difficulty. 
As has been stated and avowed, the defendant was at the 
time a duly appointed and qualified Notary Public and had a 
right to carry pistols concealed or unconcealed, and the admis-
sion of this testimony is improper, in the opinion 
page 238 ] of counsel for defendant, and is highly prejudicial 
to the defendant. 
In addition to this, several witnesses, whose names are not 
now recalled, were permitted to testify that the defendant was, 
or appeared to be intoxicated, and that these facts were reported 
to the officer. This testimony, it is thought, is likewise preju-
dicial and improper. The only purpose of its admission: so far 
as counsel for defendant can see, is to warrant the action taken 
by the officer. Such testimony cannot to any extent warrant 
that action. It doesn't make any difference how guilty the de-
fendant may have been of any misdemeanor, prior to this time, 
the officer had no right to act upon it, or take it into considera-
tion as an excuse for his action at the time. The only right 
which he had relative to the arrest was to make an arrest if the 
defendant was in fact drunk at that time, and if the officer's own 
senses apprised him of that fact. 
Also, on account of the improper reception of the map filed 
in evidence. for reasons stated in the objections heretofore made 
by counsel for defendant. 
By the Court: 
An important question to go to the jury is as to whether 
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or not the defendant was drunk on the occasion on ~hich this 
difficulty occurred. The Court is of opinion that all of the 
defendant's acts on that occasion, or within two or three hours 
before the actual shooting, are proper evidence to 
page 2 3 9 ] go to the jury to determine his condition at the 
time of the shooting. 
As to the reports that were conveyed to the officer, before 
the shooting, the Court has already told the Jury that these are 
not received in evidence to prove that John Hall was drunk on 
that occasion, but are received for the purpose of showing why 
the officer's attention was directed to John Hall, which led him 
to make his own observations. 
The motion is overruled. 
By Judge Lively: 
Exception. 
THEREUPON, the following evidence was introduced by 
and on behalf of the Defendant: 
TIVIS OWENS, the first wi~ness, called by and on behalf 
of the Defendant, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
0. I Your name is Tivis Owens? 
A. Yes, sir. 
0. 2 Are you a mem her of the Bar here? 
A. Yes, sir. 
Q. 3 How long have you been a practicing attorney? 
A. I bel:eve since July, r 93 I. 
page 240 ] Q. 4 You live at Haysi, I believe? 
A. Yes, sir. 
Q. 5 What, if any, official position do you hold there. 
and what did you hold December, 1 940? 
A. I am Mayor there. 
Q. 6 Were you Mayor of Haysi in December, 1940? 
A. Yes, sir. 
Q. 7 Do you remember the occasion when the shooting 
took rlace wh!ch is the subject of investigation in this trial? 
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A. Yes, sir. 
Q. 8 Were you in Haysi at that time? 
A. Yes, ~ir. 
Q. 9 Did you see the defendant, John Hall, at that time? 
A. Yes, sir. 
Q. 1 o How long before the shooting took place, if you 
know, was it you saw John Hall? 






1 1 Where were you when you saw him? 
I was in Sol Rakes' restaurant. 
1 2 Was Sol Rakes there at the time? 
Yes, he was in his restaurant there. 
Q. 1 3 Is he an officer of any kind, and, if rn, 
page 241 ] what? 
A. Yes, sir, Sol is a Justice of the Peace, of the 
\Villis District. 
Q. 14 Is Haysi in the Willis District? 
A. Yes, sir. 
Q. r 5 Did you see the officers, Estil Willis and Nolen 
Mullins, in Sol Rakes' place at that time? 
A. Yes, sir, I saw both of them there. 
Q. 16 Now where did you see John Hall at that time? 
A. I saw John pass Sol Rakes' building coming up the 
street. 
Q. r 7 Did you notice anything about him, his manner, 
walk or appearance, or anything that indicated to you he was 
intoxicated? 
By Mr. G. C. Sutherland: 
Your Honor, that is leading and we object to it. 
By the Court: 
Overruled. 
A. No, sir, I didn't. 
Q. 1 8 When John Hall passed this restaurant, what, if 
anything, did officer Willis do? 
A. Estil Willis was sitting down back toward the back 
end of the restaurant, and he got up and started out. 
Q. 19 When was that with reference to John Hall's pass-
ing there? 
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page 242 ] A. It was right at the time that John was pass-
ing, beccause I had my back to the entrance to the 
building there, and when Willis rose from his seat and started 
toward the door, I turned toward the door and I saw John pass 
out of view through the glass front there. He was going on up 
the street. 
Q. 20 You said Willis started out of the building about 
that time. Did he say anything to any other person when he 
~tarted out, and, if so, whom? 
A. When he got up and started out he went on up toward 
the front of the building and Nolen Mullins was up there near 
the front somewhere, but on the inside, and I understood him to 
say something to Nolen Mullins, and he went on out in front 
of him, Estil Willis did, and Nolen Mullins followed, and I went 
on out behind both of them. 
Q. 2 1 Did either one of them say anything to you when 
they started out? 
A. No, sir, Willis got up and went on out of the door. and 
I understood him to make a statement to Nolen Mullins as he 
passed by, but no remark was addressed to me. 
Q. 22 Did you hear the statement he made to Nolen Mul-
lins, what it was? 
A. No, sir, I don't know what he said, but at any rate 
Nolen Mullins followed him on out. 
page 243 ] Q. 23 Did you say anything to either of them 
about that time? 
A. As I recall, after we all got out on the street and started 
up the stre~t. I addressed ~ome remark to one or the other of 
them, I think a~ we were going up the street, but what it was I 
cannot rec:ill and don't recall. 
Q. 2 ~ Did they answer you? 
A. No, sir, if I ever got any response I don't remember it. 
Q. 2 5 When you came out and started up the street, 
where was John Hall? 
A. When I came out and started up the street I don't 
know where he was, but we went on up the street and I got up 
about straight opposite the entrance to the Haysi Department 
Store, and I turned to the right and went into that building, and 
just as I turned off from the sidewalk going into the building I 
remember seeing John Hall on out there about the Piggly-Wig-
gly bu]ding. 
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Q. 26 What was he doing? 
A. Well, so far as I know he wasn't doing anything. I 
don't know if he was walking or standing, but I saw him there. 
I didn't see h:m do anything. 
Q. 27 Did you hear him say anything? 
page 244 ] A. No, sir, I didn't hear him say anything at all. 
Q. 28 How were these officers, Willis and Mul-
lins,- walking when th(;y were going up the street behind John 
Hall? 
A. I cannot recall definitely whether they were side by 
dde or whether Estil Willis was in front and Nolen behind, but 
at any rat~ they were both in front of me and I was, of course, 
behind the two. 
0. 29 How were they walking with reference to speed? 
A. I think they were going a little faster than the average 
gait, or walk. 
0. 3 o You know these parties, do you? 
A. Yes, sir, I know them all. 
Q. 3 1 Were these officers going faster than tr..eir usual 
walk, if you know? 
A. I couldn't state positively whether they were walking 
faster than their usual walk or not, but I kept pretty close be-
hind them, and it was a little faster than I usual! y walk, and it 
may have been it was a little above their average gait. 
Q. 3 2 Did you try to keep up with them? 
A. I think I kept pretty close behind them. I don't re-
member. I was within a step of them, I think, pretty close be-
hind them. 
pzgc 245 ] CROSS EXAMINATION 
By Mr. Sutherland: 
X~ 1 John wasn't in the restaurant at all, was he? 
A. I never saw him in there. I just saw him pass. 
X. 2 And your view of him was rather superficial? 
A. Yes, sir, when I turned around with my face toward 
the entrance he was passing just enough I caught a view enough 
of him to 1'ecognize it was John. 
X. 3 If he had staggered along there, you wouldn't have 
noticed him, would you? 
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A. Hardly likely to, because I just got enough view of 
him to recognize him and he was out of my view then. 
X. 4 You ~ay these officers were making you speed up a 
little to make you keep up with them? 
gait. 
A. Yes, sir, I thought so, a little more than the average 
X. 5 What did you think they were speeding up for? 
A. I d:dn't know. 
X. 6 You didn't have any idea? 
A. No. r;r, I didn't. 
X. 7 If I understand you, you turned m before they 
caught up with John? 
A. Yes, I did. 
page 246 ] X. 8 And you didn't see or hear what was said? 
A. Not a word. I didn't see a thing happen be-
tween these officers. 
X. 9 I as~ume you went on in the store? 
A. Yes. rir. 
X. 1 o Did you come out until after the shooting was 
over? 
A. No, sir. 
By the Court: 
Were you sure it was over before you came out? 
By the Witness: 
Yes, sir, I sure was. 
X. r I When you came out, where was John Hall? 
A. I stayed in there until after he had been carried away. 
X. 1 2 Does Estil Willis hold any official position in 
Haysi? 
A. Yes, sir, he is a town sergeant there. 
X. 1 3 By whom is he elected, by the people or by the 
ccunc:l? 
A. The counc:l selects the officers. 
X. 14 Does the council have any ordinance against 
drunkenness or anything disorderly on the streets there? 
A. Yes, sir. 
By Judge Lively: 
page 24 7 ] That is objected to because not proper cross ex-
amination. 
By the Court: 
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Overruled. 
By Judge Lively: 
Exception. 
X. 1 5 What are those ordinances? 
By Judge Lively: 
Objected to because not the best evidence. 
By the Court: 
Let him answer. The Court doesn't regard it is very ma-
terial. 
By Judge Lively: 
Exception. 
A. What is the question? 
X. 1 6 State the language of the ordinance or your under-
standing of the ordinance against drunkenness or any disorder 
in the town? 
By Judge Lively: 
Same objection and exception. 
A. They have an ordinance there making it a misdemean-
or for any person to appear there drunk in public, and they have 
an ordinance against shooting firecrackers there, and as to other 
acts of misconduct I believe you would have to ask me more spe-
cifically. 
X. 1 7 Did you see Estil Willis put his hands on John 
Hall or touch him in any way before you went in the store? 
A. No, sir, I turned to the right and I was pretty close to 
those two officers, right behind them, and I didn't 
page 248 ] see him very close to John Hall, and I never saw 
a one of those fellows touch each other, and I nev-
er heard a word spoken between them, any of them. 
Witnes stood aside. 
By Judge Lively: 
We desire to recall Nolen Mullins for further cross exam-
ination. 
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NOLEN MULLINS, a witness introduced by the Com-
mon wealth, recalled, testified as follows: 
RE-CROSS EXAMINATION 
By Judge Lively: 
X. 1 Did you te~tify before the Grand Jury in making 
the indictment against John Hall? 
A. Yes, sir. 
X. 2 At that time did you tell the Grand Jury you only 
fired one shot during this trouble? 
A. Not to my remembrance. 
X. 3 You know whether you did or not, don't you? 
A. Not to my remembrance I did not. 
X. 4 Did you tell the Grand Jurors at that time that the 
fir~t shot that was fired there hit Estil Willis in 
page 249 ] the foot? 
A. I won't say for sure whether I did or not? 
X. 5 Well, you know what you told the Grand Jury, 
don't you? 
A. Well, it has been sometime ago. 
X. 6 That has been since the shooting, hasn't it? 
A. Yes, sir. 
X. 7 And you mean you won't undertake to say now 
whether you told the Grand Jury the first shot that was fired 
Lbe!"e }1jt Estil Willis in the foot? 
I\... I don't remember about it. 
X. 8 That wa~n't what you told this jury here this morn-
ing, was it? 
A. I told this Jury this morning the first shot to my 
knowkdg~ was from here, from the right side (indicating). 
X. 9 Do you know a Mrs. Rivers in Haysi who runs a 
drug rtor.: there? 
A. I know the ladv and have been there. 
X. 1 o Did you see her there immediate} y after this shoot-
ing? 
A. I did not to my remembrance. 
X. 1 r D'd you tell Mrs. Rivers there immediately after 
this shooting that you were shot through the leg? 
A. No, not to my remembrance I didn't tell Mrs. Rivers 
tb~t. but I did think I was s.bot and told some of 
page 250 ] them there. Tom McCowan was one of them. 
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X. 12 Did Mrs. Rivers say anything to you? 
Did [be ~ez John Hall lying there in the ~treet and ask you who 
had shot John Hall? 
A. No, sir, not to my remembrance she didn't. 
X. 13 And d :d you tell Mrs. Rivers the man who shot 
him had gone that way, and you were going after him? 
A. Not to my remembrance I didn't. 
X. 1 4 And did you also tell her the man who shot you 
through the leg had gone that way (indicating) ? 
A. No, sir. 
RE-DIRECT EXAMINATION 
By Mr. Suther land: 
Q. 1 Where about in the leg did you think you were shot 
at that time? 
A. About here (indicating). 
Q. 2 The place you showed this morning you thought 
you were shot? 
A. Yes, sir. 
Witness stood aside. 
By Judge Lively: 
We also desire to recall Mr. Willis. 
page 25 1 ] ESTIL WILLIS, a witness for the Common-
wealth, recalled, testified as follows: 
RE-CROSS EXAMINATION 
By Judge Lively: 
Q. 1 You also testified before the Grand Jury, didn't 
you? 
A. Yes, sir. 
Q. 2 At that time did you tell the Grand Jury that the 
first shot that was fired struck you in the foot? 
A. I did not. 
\Vitnl.?ss stood aside. 
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PAT McGLOTHLIN, the next witness, called by and on 
behalf of the Defendant, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Jpdge Lively: 
Q. 1 You are Pat McGlothlin? 
A. Yes, sir. 
Q. 2 Mr. McGlothlin, were you on the Grand Jury that 
found the indictment in this case? 
A. Yes, sir. 
0. 3 Do you know Nolen Mullins? 
page 25 2 ] A. No, sir, I wasn't acquainted with him. I nev-
er raw him before. 
Q. 4 You know who he is now, do you? 
A. Yes, sir, I know wqo he is now. 
Q. 5 Did he testify before the Grand Jury during their 
invest'gation of this matter? 
A .. Yes, sir. 
0. 6 At that time did he tell you, and tell the Grand 
Jury, that he only fired one shot during this difficulty? 
A. Here is my recollection of his statement: He said he 
r.Jw Mr. Willi" and Johnny Hall locked up or Willis' arms 
around him, in other words, and he run to them, and as he run 
to them, and as ~e got up close or ahold of them, there was two 
shots fired. and then he fired a shot and Willis was shot in the 
foot. and my recollection is he Eaid one of the first shots hit him 
in the foot. 
0. 7 Did he say be only fired one shot? 
A. That is the way he expressed it. He said "when I got 
up to tbem they was kind cf into it," and said he run to Willis 
to sort of help handle him, or scmeth:ng like that, and there 
wa~ two r:hou fired and he fired one and that is as far as he spoke 
of shooting, to my remembrance. 
Q. 8 . What did Willis and Mullins say with ref-
page 25, ]. erence to the first sh~t that was fired bzing the 
shot that struck Willis in the foot? 
A. I d:-·n't know if it war Mr. Willis who ~poke about it 
before us, but Mr. Mullens did. 
Q. 9 What did he say about that? 
A.. Her.aid thct cne of the firft shots hit Willis in the foot. 
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CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 You don·t attempt to claim to remember all that 
was said. do you? 
A. Oh. no, I couldn't do that. 
X. 2 You have not been in very good health ~ince that. 
have you? 
A. I haven't been sick only twelve days. 
X. 3 Your health generally since that time has not been 
so good, has it? 
A. Not as good as it used to be. 
X. 4 How is your memory, has it affected that? 
A. No, Gir. 
X. 5 Do you rem em her whether they said anything about 
John Hall having more than one pistol there? 
A. It wasn't mentioned to my remembrance. 
page 254 ] X. 6 Did they say what kind of pistols he had? 
A. I don't remember. 
X. 7 Did they say where the first shot came from? 
A. This young man Mullins said when he got up to 
where they was struggling two shots was fired and he fired a 
shot, and one of the first hit Willis in the foot. 
X. 8 He said he never shot till two shots were fired? 
A. No. sir. 
X. 9 Did he say anything about seeing John with a pis-
tol? 
A. No, sir, he did not. 
Witness stood aside. 
MORGAN MULLINS, the next witness, called by and on 
behalf of the Defendant, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
0. 1 Is your name Morgan Mullins? 
A. Yes, sir. 
q. 2 \VHe you on the Grand Jury that found the indict-
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ment in this case? 
A. Yes, sir, I was. 
Q. 3 Did Nolen Mullins testify before that 
page 255-] Grand Jury? 
A. Yes, sir. 
Q. 4 Did he undertake to tell how many shots he fired 
there; and, if so, how many did he say he fired? 
A. I don't rem em her at this time he said he shot more 
than one shot. 
Q. 5 D:d both he and Willis state there at that time that 
the first shot that was fired struck Estil Willis in the foot? 
A. Yes, sir, that was the testimony they give, that the 
first rhot that was fired shot Estil Willis in the foot. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 You don't remember all that was testified, do you? 
A. I won't say I remember all that was said. 
X. 2 You cannot say you remember it all? 
A. I wouldn't say I do. 
X. 3 Can you tell anything else they told? 
By Judge Lively: 
We object to his going into the whole testimony. We have 
asked this witness a specific question. I understand the rule 
r.ometlmes permits going into other matters to test the recollec-
tion but we do not think the rule is applicable at this time, and 
we therefore object to it. 
By the Court: 
page256 ] The Court cannot prescribe the manner in which 
they would be permitted to test the witness' recol-
lection. Objection overruled. 
By Judge Lively: 
Exception. 
I\. They raid first that Willis had ahold of Hall, that he 
walked up behtnd him and got ahold of him, and they was in a 
tussle and Hall made a pretty strenuous effort to get loose, and 
that Estil pitched Hall forward and then the shooting com-
menced. 
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X. 4 Did they s.ay who shot the first shot? 
A. No, sir, I don't think so, but they said the first shot 
that fired hit Willis in the foot. 
X. 5 You don't mean to say they didn't say who fired 
the first shot, do you? 
A. They said the first shot hit Willis in the foot? 
X. 6 You don't mean to say you didn't ask who fired 
the first shot, do you? 
By Judge Lively: 
That is objected to for the same reasons assigned hereto-
fore. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. I think we did. 
X. 7 What was their reply? 
By Judge Lively: 
Same objection and exception. 
page 25 7 ] A. I don't think they knowed. They was in a 
tussle and didn't know who did fire the first shot. 
X .. 8 Did they say how many shots were fired in all? 
A ... No, they said they didn't know how many were fired. 
X . . 9 You don't mean- to say that Nolen Mullins said he 
only shot one shot? 
A. That is all I rem em her he said he shot'. 
X. 1 o Do you mean to say he testified he only shot one 
time? 
A. He didn't to my remembrance at this time. 
X. 1 1 Who did they say shot the other shots? 
A. They said Hall was shooting and Willis shooting and 
he fired one shot. 
X. 12 That is your recollection he said he only fired one 
shot? 
A. That is my recollection he only said he fired one shot. 
X. 13 Did he say whether or not he shot the first shot or 
who fired it? 
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A. He didn't say whether he fired the first shot or not. 
X. I 4 Did you ask him if he shot the first shot? 
A. I den' t believe we asked him. He said the shooting 
commenced and he said "I fired one shot". 
p:ge 25 8 ] X. 15 Didn't you say a moment ago you asked 
them that question who fired the first shot? 
A. He sa :d the first shot was fired in the tussle when he 
had ahold of him. 
X. 1 6 You asked them who fired the first shot and did-
n't Nden ~ay whether he shot it or not? 
By Judge Lively: 
That is objected to because the examination is not for the 
ouroo:e of te.:ting the witness' recollection, but is an argument 
With the witne~s. and the witness has already given his recol-
lection of what he remembers and it is not in response to exam-
ination in chief which was confined to the specific question asked 
the prosecutor. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 







1 7 What relation are you to John Hall? 
None at all. 
18 Who was your mother? 
A Reid. 
1 C) Who was your father? 
A. Sol Mullins. 
page 259 ] X. 20 Who did Hunt Hall marry? 
A. He married my mother's sister. 





X. 22 And Andrew Hall is the defendant's father, isn't 
he? 
A. Yes, sir. 
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CROSS EXAMINATION 
X. 2 3 You have been very active in this matter, haven't 
you? 
A. No, sir. 
X. 24 Haven't you been around here in consultation with 
counsel? 
A. I was summoned here. 
X. 25 Who did you tell about what was testified before 
the Grand Jury? 
A. Levi Hall first a~ked me if I remembered about it. 
X. 2 6 Levi Hall came to you? 
A. Yes, sir. 
X. 2 7 How long ago? 
A. Sometime since last Court. 
X. 28 The indictment was made at the March court? 
A. Yes, sir. 
X. 29 And you told Levi Hall? 
A. Yes, sir. 
page 260 ] X. 30 And you have been around here? 
A. Yes, sir. 
X. 3 1 Have they bad a consultation with witnesses you 
have not been along since Court has been in session? 
A. They called me in twice, I believe. 
X. 3 2 Haven't you been in there except when you were 
called in? 
A. No, sir. 
Witn~ss stood aside. 
MRS. LOLA RIVERS, the next witness, called by and on 
behalf of the Defendant, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINA TJON 
By Mr. Long: 
Q. 1 Is your name Mrs. Lola Rivers? 
A. Yes, sir. 
Q. 2 Where do you live, Mrs. Rivc~s? 
A. At Haysi. 
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0. 3 Arc you engaged in any business there? 
A. Yes, sir. 
Q. 4 What is that? 
A. Drug store, soda fountain and packaged goods, 
page 261 ] drugs. 
Q. 5 You own the drug store and operate it? 
A. Yes, sir. 
Q. 6 How long have you been living at Haysi? 
A. About five years and in the drug store about four. 
Q. 7 Do you know Johnny Hall? 
A. Yes, sir. 
Q. 8 How long have you known him? 
A. All that time. 
0. 9 Was Johnny Hall in your drug store Christmas Eve? 
A. Yes, sir. 
Q. r o How many times, if you recall? 
A. I recall two times distinct! y. 
Q. r I I will ask you to state whether or not on that oc-
r2~ion he was intoxicated, on either occasion he was in there? 
it. 
A. I would say he was not. He didn't show any signs of 
Q. 12 Was he disorderly in any manner? 
A. No. S!r. 
0. r 3 Where were you at the time of the shooting? 
A. In the store. 
0. r 4 Did you come on the outside after the shooting? 
A. Yes, sir. 
Q. r 5 How close is your place of business to 
page 262 ] where the shooting took place? 
A. Well, the next door, I would say. 
0. r 6 It is next door to the department store?" 
A. Piggly-Wiggly was next door to the department store 
thca ~ vacant lot and the drug store next. 
Q. r 7 When you came out, what did you ~.ee? 
A. I saw Mr. Hall lying over in front of the bank. 
0. r 8 In the street or on the sidewalk? 
A. Just off the sidewalk on the street. 
0. 1 o Did you see Nolen Mullins there? 
A. Yes, sir. 
Q. 20 Did you have any conversation with him there at 
the time? 
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A. Yes, sir. 
Q. 21 I will ask you to state whether or not you asked 
him who did the shooting, who shot Mr. Hall? 
A. I asked him what happened, and I don't think he ever 
told me. who did the shooting, I am sure he didn't. 
Q. 22 Didn't tell you the name of the party? 
A. No, sir. 
Q. 23 What did he say? 
A. I said, "what happened", and he said, "they got me", 
and I told him to go in the store and we would 
page 263 ] see what we could do for him. 
Q. 24 Where did he say they got him? 
A. He said in the leg, and he was holding his leg. 
0. 2t; Which leg was it? 
A. The right leg. 
Q. 26 Did you tell him to go in the drug store? 
A. Yes, sir. 
Q. 2 7 For what purpose? 
A. I told him we would do what we could for him. 
Q. 28 You mean in the way of dressing his wounds? 
A. Yes, sir. 
Q. 29 Did he go in there? 
A. No, sir. 
Q. 3 o Did you ask him who it was that got him? 
A. Yes, I think I did. 
Q. 3 1 And who did he say? 
A. He didn't answer me and he said "he went that way" 
and pointed to the two buildings. 
0. 3 2 That was the party who got him? 
A. Yes, sir. 
Q. 3 3 What buildings were they? 
A. Piggly-Wiggly and the drug store. 
Q. 34 Did you ask him who got Johnny Hall? 
page 264 ] A. No, rir, I didn't say but just said "who did 
. "? lt . 
Q. 3 5 And what did he say in reply to that? 
A. He didn't answer, just said that-"he went that way". 
Q. 3 6 Did Nolen finally go that way too? 
A. He said he was going. I didn't look. I was looking 
across the street. 
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0. 3 7 Did you see him any more, or was that the last 
you saw of him? 
A. I saw him twice after that from then to now. 
Q. 3 8 He left there going in the way of the fellow doing 
the sh~oting? 
A. Yes, sir. 
Q. 3 9 D:d he say for what purpose he was going that 
way? 
A. He just said he was going after him. 
Q. 40 That afternoon on one of the occasions when 
Johnnv Hall was there in the drug store, did Earl Rivers and 
Marie Gillespie lead him out of the drug store? 
A. I didn't see him, and I was there all afternoon. 
Q. 41 Earl Rivers is your husband? 
A. Yes, sir. 
Q. 42 And he was working in the drug store that after-
noon? 
A. Yes, sir. 
page 265 ] 0. 43 You know Marie Gillespie, do you? 
A. Yes, sir. 
0. 44 Was she there that evening? 
A. Yes, sir. 
Q. 45 Did anybody lead John Hall out of that drug 
~tore that evening? 
A. I did not see anybody lead him out. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 · Have you told the jury all that was said after you 
got there? 
A. To Nolen? 
X. 2 Yes, or that Nolen told you? 
A. I have as best I can remember it. No, he gave me 
Johnny's hat and told me to keep that. 
X. 3 And you got out there and asked him what hap-
pened and he never said anything about anybody being shot? 
A. No, I don't think he did. 
X. 4 He just said "they got me"? 
A. Yes, s:r. 
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X. 5 Did he show you a place on his foot that he said 
they got him at? 
A. No, it wasn't his foot. He had his hands 
page 2 6 6 ] down below his coat. 
X. 6 Are you positive of that? 
A. I think I am. 
X. 7 Were you excited? 
A. Of course I was kind of excited. 
X. 8 About how kind of excited were you? 
A. I am not so easily excited. 
X. 9 But there was enough there to excite you, and you 
are not easily excited? 
A. After all the shooting anyone would have been excited. 
X. 1 o You went out and saw a man lying down in the 
street, didn't you? 
A. Yes, sir. 
X. 1 1 And you thought he was killed? 
A. No answer. , 
X. 12 Anybody around him? 
A. No, sir. 
X. 1 3 Did he have naything in his hands? 
A. I think he had a gun in one hand. 
X. 1 4 Did you notice both hands? 
A. One hand was up a little, and the other must have been 
down by his side. I didn't see it. It was almost 
page 2 6 7 ] dark, and I was across the street from him. 
X. 15 Nolen Mullins was the only person you 
saw out there? 
A. He was the only one I talked to. 
X. 16 He was the only one you saw? 
A. I think Victor Mullins came up before I finished talk-
ing to him and Johnny's son, Clarence, was standing there when 
Nolen gave me the hat. 
self. 
X. 17 How long did you stay out there? 
A. [ went right back in because I had left the ~tore by it-
X. 18 Were you out there a half minute? 
A. I suppose so or maybe a minute. 
X. 1 9 What is your impression as to the length of time 
you were ther2? 
A. I wam't there five minutes, I am sure. I walked to 
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the corner of the Piggly-Wiggly and said those few words and 
went on back in the store. 
X. 20 You said that Nolen said the man that shot him 
went around that way? 
/\. He didn't say the man that shot him. He just said 
"he went that way". 
X. 2 1 Who went that way? 
A. I don't know. 
page 268 ] X. 22 What did you understand him to mean 
when he ~aid that, what had that fellow done, or 
what was b~s name or anything? 
A. I didn't know. I didn't know at that time Estil Wil-
lis was in it or did the shooting. 
X. 23 Who did you understand went that way? 
A. I thought whoever did the shooting, whoever shot 
Johnny and whoever shot Nolen, went that way. I didn't know 
who it was. 
X. 24 You say you saw John Hall twice in the drug store 
that evening? 
A. Yes. sir. 
X. 2 5 Do you know Noah Powers? 
A. Yes, S!r. 
X. 26 And Ira Powers? 
A. Yes, sir. 
X. 27 Do yon remember them being in there? 
A. Yes, sir, they were in there at the time that Johnny 
was in there. 
X. 28 Do you remember Johnny pulling his pistol out 
and laying it on the table when they were in there? 
A. No, sir. 
X. 29 You don't mean to say that did not take 
page 269 ] place, do you? 
A. It could have and my not seen it, the booths 
have high backs, but I did not see it. 
X. 3 o You were back behind the counter and back in 
there a good deal cf the time rather busy, weren't you? 
A. Ye$, sir, I was behind the counter and waiting on the 
tables. 
X. 3 1 Do you mean to say Marie Gillespie and Earl Riv-
ers didn't go out with John Hall resting on both of their shoul-
ders? 
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By Judge Lively: 
We except to that. 
A. I didn't see it. 
X. 3 2 You mean it couldn't have happened without you 
seeing it? 
A. I think I would have seen that. 
X. 3 3 Why would you have seen that any more than 
you would have seen the pistols lying there? 
A. They were on the table and they would have had to 
go out the front door. 
X. 34 You weren't in sight of the door all the time, were 
you, don't you go out behind there out of sight to prepare sand-
wiches and to serve your customers? 
A. No, sir, I make my sandwiches out on the counter in 
the open. 
X. 3 5 There is no place to go out behind there 
page 270 you mean? 
A. There is a place. but I didn't go back there. 
X. 36 You didn't go out of the store? 
A. I don't think I was out of the store that evening. 
X. 3 7 I mean that place out of sight you say you didn't 
go back there that evening? 
A. I couldn't swear if I did or not all evening. 
X. 38 You say you weren't back there when John Hall 
was in there? 
A. I know I wasn't while he was in there. 
X. 3 9 How do you know that? 
A. Because he didn't stay in there long and I was busy be-
hind the c·:mnter when he was in there. 
X. 40 Do you mean to say he didn't come in when you 
weren't there and didn't see him? 
A. He could have, but I said I had not been out that I re-
memb ::r o~. 
X. 41 Do you know Ira Powers and remember her com-
ing in there? 
A. Yes, sir, she was in there. 
X. 42 What did she do? 
A. I don't remember what she did, but she was there. 
X. 43 \Vhat did you cee her do tl~ce, c!:d ::K :::_ ::.::··.,_·~~? 
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A. I think she sat with my daughter. 
page 271 ] X. 44 Sat with your daughter? 
A. And her baby. · 
X. 45 Did she go back where her husband was? 
f'.. I don't know. 
X. 46 Do you remember of her husband getting up and 
going and meeting her at the door? 
A. No, sir. 
X. 47 You didn't see that? 
A. No, sir. 
X. 48 How long did you say John Hall was in there on 
each of those occasions? 
A. The last time he was only in there a very few minutes. 
He didn't sit down but he d'.d sit down the other time earlier in 
the afternoon. 
X. 4 9 Hew long did he sit that time? 
A. Whv I would say five or ten minutes. 






I believe they left before he did. 
5 1 Who left first? 
I don't know, who do you mean? 
5 2 Which of the Powers boys left first? 
A. I don't remember. 
p.::ge :::?72 ] X. q Did you see them get up and leave? 
A. I don't remember them leaving, but I remem-
ber J("hnnv wa~ there after they moved from the table. 
X. 5 4 And you say you were behind the booth they were 
in while they were there? 
A. How do you mean? 
X. 5 5 While Johnny and them were still sitting there, 
you were hehind the booth. is that what you said awhile ago? 
A. I don't know what you mean. 
X. 56 Were vo~1 beh'.nd the booth that Ira Powers and 
Noah Powers and John Hall were in when they were sitting 
there? 
A. You mean was I in the next booth to them? 
X. 5 7 Were you beh1nd the booth so you couldn't see 
them? 
1\. You can't get behind them. 
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X. 5 8 I thought you raid you have been behind it when 
working in there, and that yo::i might have been behind it when 
he had the pistol out. Now where were you then? 
A. I don't know. I didn't know he had them out. 
X. 59 Didn't you say awhile ago you might have been 
behind the booth and not seen them? 
A. I said he could have had them and I wouldn't have 
r.een them, becam·e you cannot see all over the place at one time. 
If I had been chipping ice I couldn't see them go-
page 2 73 ] ing out. 
· X. 60 Do you mean to say you looked at them 
all the time and that those pistols weren't out on the table? 
A. I didn't look at them all the time. I had other cus-
tomers. 
X. 61 Did you get behind the booths so you couldn't 
see the door or couldn't see the tables? 
A. I was busy. 
X. 62 You were busy? 
A. Y e3, but I try to see everything that goes on. 
X. 63 And you didn't r.ee Ira Powers get up and go to 
the door and meet his wife there? 
A. I didn't ·notice him doing that. 
X. 64 Do you mean to say you didn't see it or just don't 
recollect it? 
A. With eight or ten customers in there I cannot keep my 
eye on every one and see who they meet at the_ door. 
X. 65 You couldn't see Marie Gillespie and your hus-
band when you were busy, out there putting him in the car, 
could you? 
By Judge Lively: 
I object because arguing with the witness. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. I did not see that. 
page 274 ] X. 66 You said John. Hall was not drinking 
when he was in there. 
A. He did not drink anything in there and I saw no signs 
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cf him having had a drink. I wasn't close enough to him to tell 
it and I know he didn't stagger. 
X. 67 Did he have his hat on? 
A. He didn't the first time he came in. I don't remember 
if he did the last time or not. 
off? 






6 9 Where did he go then? 
Out of the door. 
70 Was that the same time the Powers boys were in 
there? 
A. No, sir. 
X. 71 Was it before or after that? 
A. It was the last time he was in there. 
X. 72 Do you remember him coming back and bringing 
the Powers boy's hat back? 
A. No, sir. 
By Judge Lively: 
That is objected to because it misquotes the testimony. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
page 2 7 5 ] A. I don't think he brought it back. I think the 
Mullins boy went down the street after it. 
X. 73 Don't you know he come back without it and 
John brought it back to him in the drug store? 
By Judge Lively: 
Same objection and exception. 
A. I don't remember him bringing it back. 
X. 7 4 Did you see John there with pistols that day? 
A. No, I !didn't. 
RE-DIRECT EXAMINATION 
By Mr. Long: 
Q. 1 Mrs. Rivers, the last time you saw Johnny before 
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the shooting, what was his condition then with reference to be-
ing sober? 
A. That is the time I paid more attention to him than I 
did the first time because there weren't so many people in the 
store the last time he was in there, and I wasn't so busy. 
Q. 2 How long was that before the shooting the last time 
you saw him, would you say? 
A. I would say it was about five, or something after five 
o'clock. 
Q. 3 About what time was the shooting? 
A. I thought around six, or maybe a little before. It was 
getting dusky dark, and it was Christmas Eve. 
Witness stood aside. 
page 276 ] MARIE GILLESPIE, the next witness, called by 
and on behalf of the Defendant, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Long: 
Q. 1 I believe your name is Mrs. Marie Gillespie? 
A. Yes, sir. 
Q. 2 What kin, if any, are you to Johnny Hall? 
A. I am his stepdaughter. 
Q. 3 Were you in Haysi the evening of this shooting? 
A. I was there that afternoon. 
Q. 4 But you were not there at the time of the shooting? 
A. No, sir. 
Q. 5 Had you been in Mrs. Rivers' drug store? 
A. Yes, sir. · 
Q. 6 On more than one occasion that afternoon or night? 
A. No, I don't believe so. 
Q. 7 I will get you to state, if you will, if you were in 
there when Johnny Hall was in there? 
A. Yes, sir. 
Q. 8 Where did you go? 
A. We went out and got in George Powers' car and went 
home. 
page 277 ] Q. 9 Was Johnny Hall drunk then? 
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A. No, sir. 
· Q. 1 o Did you and Earl Rivers have to lead him out of 
the drug store and load him up in George Powers' car or any-
thing like that take place? 
A. ~o, sir. 
Q. 1 r Did you have to help him or assist him? 
A. No, sir. 
Q. r 2 Did Earl Rivers have anything to do with helping 
him get in the car or anything of that sort? 
A. No, sir. 
Q. I 3 Where did you all go from there? 
A. We went up to the end of the bridge and turned and 
come back and went home. 
Q. 14 You had to go up to the bridge to turn? 
A. Yes, sir. 
Q. 1 5 About what time in the afternoon was that? 
A. I would say it was somewhere around three-thirty or 
four o'clock. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 You live with John Hall, do you? 
A. Yes, sir. 
page 278 ] · X. 2 What time did you get down there that 
evening? 
A. I would say around two o'clock. I did right much 
shopping after I went there. 
X. 3 Some Christmas presents for yourself and children? 
A. Yes, sir. 
X. 4 And you were around in the stores generally? 
A. Ye:;, sir. 
X. 5 How long had you been down there before you 
saw John Hall? 
A. Oh, I had probably been down there an hour. 
X. 6 Where did you first see him? 
A. In the drug store. 
X. 7 What were you doing in the drug store, I mean 
were you a~sisting or a customer? 
A. lt is just the place where we always go. 
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X. 8 Were you just in there as a customer or as kind of a 
meeting place? 
A. More of a place of meeting your friends. 
X. 9 You weren't at work any part of that day? 
A. No, sir. 
X. r o You do very often assist in there, don't you? 
A. Yes, sir. 
X. r r That is what I was getting at. 
· page 2 79 ] A. Yes, sir. 
X. r 2 What was Mr. Hall doing when he first 
came in th€re? 
A. I believe he was in there talking to some people. I 
wouldn't say who, because there was a lot of people in the drug 
store at that time. 
X. 1 3 Do you know Ira Powers? 
A. Yes, sir. 
X. 14 And Noah Powers? 
A. Yes, sir. 
X. 1 ; Was he talking to them? 
A. I am really not positive about that. 
X. 1 6 Did you see him in there that evening any time 
when Ira Powers and Noah Powers were in there? 
A. I don't remember seeing Ira and Noah in the drug 
store. 
X. 1 7 That is what I was getting at. Do you know Ira 
Powers' wife? 
A. Yes indeed. 
X. 18 Do you remember seeing her there? 
A. She could have been there and me not paid any at-
tention to her, but I don't remember seeing her. 
X. 1 9 I just wanted to know if you remembered seeing 
her there .. 
page 280 ] A. No, sir, I don't remember seeing her there. 
X. 20 How long did Mr. Hall stay in there after 
you got in there-you say he was in there when you got there? 
A. I think I stayed there fifteen or twenty minutes. 
X. 21 Did you leave him there? 
A. No, sir, we both left together. 
X. 2 2 Where did you go? 
A. We got in George Powers' car and drove up to the 
bridge at the Ford garage ar:.d turned and went home. 
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X. 23 You may not have understood me, or I didn't un-
derstand you. I understood you to say you saw him in there 
twice that afternoon. Is that correct? 
A. No, sir, I only saw him once. 
X. 24 Who was drivin·g the car when you got in the car? 
A. Mrs. Powers. 
X. 2c; That is John's sister? 
A. Yes, sir. 
X. 26 Anybody else? 
A. No, sir. 
X. 27 Where was Mrs. Rivers when you come out to get 
in the car? 
A. She was in the drug store. 
X. 28 What was she doing, if you remember? 
page 28 1 ] A. Probably waiting on trade, very busy. 
X. 29 Who did you go down there with? 
A. I went down with George Powers and Pinky Powers, 
his wife. 
X. 30 That is the one you spoke of as Mrs. Powers? 
A. Yes, sir. 
X. 3 1 Did you get with them up at Mr. Hall's home? 
A. Yes, sir. they took me down with them to do our 
shopping together. 
X. 3 2 And when you got down there you saw the de-
fendant in this drug store and after staying there about fifteen 
minutes you left? 
. A. Ye-;, sir. 
X. 3 3 Where was Mr. and Mrs. Powers when you went 
in the drug store? 
By Judge Lively: 
If the Court please, the witness has stated a time or two she 
didn't see iny of the Powers' in the drug store. 
By Mr. Sutherland: 
This is the other Powers', John Hall's sister. 
A. I really couldn't say because I left them and told them 
to pick me up when they got ready to go at the drug store. 
X. 34 And Mrs. Powers drove up there? 
page 282 ] A. Yes, sir. 
X. 3 5 What time had John Hall left home that 
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morning? 
A. I don't know. 
X. 3 6 Do you know who he left with? 
By Judge Lively: 
Objected to because not responsive to examination in chief. 
and is not proper cross examination. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. I believe he left with Harold Powers in the truck, but 
I am not positive of that, because I didn't pay any attention. 
X. 3 7 About what time di<il he leave? 
By Judge Lively: 
Same objection and exception. 
A. He usually left before I got up. 
X. 38 Ira Powers wasn't in the car when his wife drove 
up for you, was he? 
A. You mean George Powers? 
X. 39 Yes. 
A. No, sir. 
X. 40 And do you know how come John to get in the 
car to go with you? 
A. Yes, sir. 
page 283 ] X. 4 I How come that? 
A. I asked him if he wanted to go home, and he 
said he wanted to go whenever I was ready to go. 
X. 42 Did he say why he wanted to go? 
A. No. 
X. 4 3 When he got home how long did he stay at home? 
A. I couldn't tell you that. I stayed up there about twen-
ty or twenty-five minutes and I left him there when I left. 
X. 44 You didn't go back to Haysi, did you? 
A. Yes. sir. 
X. 45 Did you see him back down there any more that 
evening? 
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A. No, sir. 
X. 46 About what time did you get back up to his home? 
A. It was getting dark. 
X. 47 Were you down in town when the shooting oc-
curred? 
A. No, sir. 
X. 48 You had not stopped in town? 
A. Mr. Gillespie had brought some packages down from 
Splashdam and I had to go back and get those because we could-
n't take them all at one load. 
X. 49 If I understood you, when you and your sister-in-
law got in the car you went up to the bridge that 
page 284 ] crosres Russell Prater to go up Sandlick to turn 
around? 
A. Yes, sir. 
X. 5 o As you came back down, did you stop just after 
you passed the bank and someone got out of the car? 
A. No, sir. 
X. 5 1 No one got out at all? 
A. No, sir. 
X. 5 2 And you didn't stop at all? 
A. If we stopped I don't remember anything about it, 
and I am quite pos:tive we didn't stop. 
X. 5 3 And there was nobody in the car but you and 
John Hall and the driver, his sister? 
A. That is all. 
Witness stood aside. 
LEVI HALL. the next witness, called by and on behalf of 
the defendant. being first duly sworn, was examined and testi-
f:ed as follows: 
DIRECT EXAMINATION 
By Judge L1vely: 
Q. 1 Your name is Levi Hall? 
A. Yes, sir. 
Q. 2 Mr. Hall, you live in Dickenson County? 
page 285 ] A. Yes, sir. 
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Q. 3 Lived here all your life? 
A. Yes, sir. 
By Mr. Sutherland: 
Your Honor, this witness has sat in here all the time. 
By Judge Lively: 
The Court passed on that yesterday. 
By the Court: 
The Court permitted him to stay in. 
Q. 4 Have you ever held any official pm:ition tn this 
county? 
A. I have. 
Q. 5 What? 
A. I have been Sh~riff of the county, deputy-sheriff, and 
county police. 
Q. 6 Are you a brother to the defendant, John Hall? 
A. I am. 
Q. 7 Were you present on yesterday with counsel for de-
fendant when they talked to Lacy Gilbert about this case? 
A. I was. 
Q. 8 At that time did Lacy Gilbert make the statement 
that Tivis Owens was on the sidewalk between where he was 
and the shooting, when the shooting began? 
page 286 ] A. He did. 
Q. 9 State whether or not he also said at that 
same time that he didn't know who fired the first shot, and that 
so far as he knew Nolen Mullins might have fired it? 
A. As I remember it, he said Nolen Mullins might have 
fired it or could have fired it. I don't know which one of them 
words he used. 
Q. 1 o What, if anything, did he say about not hearing 
anything that was said between John Hall and Estil Willis there 
at the time. before the shooting, and if he gave any reason state 
what it was? 
A. He said that he didn't hear what was said, if any-
thing, as I rem em her it. 
Q. 11 Did he state any reason why he couldn't bear it? 
Didn't he state at that time to counsel for defendant that he was 
too far away to hear anything that was said, if anything was 
said? 
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Q. I 2 Were you present when counsel for defendant talk-
ed to Calvin Robinson yesterday after court closed? 
A. I was. 
Q. 1 3 At that time tell whether or not Calvin Robin-
son stated to counsel here in the courtroom that he 
page 287 ] couldn't tell who fired the first shot? 
A. Yes, sir, that is what he said, that he couldn't 
tell who fired the first shot? 
Q. q Did you hear Lacy Gilbert testify here yesterday? 
A. I did. 
Q. I 5 Did you hear him state whether he was-or where 
he was from the shooting at the time it occurred, when he was 
testifying on the stand here? 
A. I did. 
Q. I 6 Did you step off the distance from the place where 
the shooti!1g occurred to where Lacy Gilbert said he was at the 
time? 
A. I stepped off the distance from the upper corner of 
the Piggly-Wiggly. That is where I was informed the shoot-
ing took place, to where he said he was at the light post at the 
lower end of the department store. 
Q. 1 7 How far was that? 
A. Thz.t was twenty-one steps, approximately sixty-three 
feet. 
Q. 1 8 About what is the distance from Sol Rakes' res-
taurant to the upper side of the Piggly-Wiggly, where this shoot-
ing took place? 
A. I would say around a hundred feet approxi-
page 288 ] mately. 
Q. I 9 Were you down in Haysi at the time this 
::;hooting cccurred? 
A. I was not. 
Q. 20 How man did you get there after the shooting? 
A. I got in Haysi abcut a quarter of ~even. I was told 
tbe shooting tock place around six o'clock. 
Q. 2 1 Did you find Johnny Hall, the defendant, there? 
A. I did. 
Q. 22 What was his condition at that time? 
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By Mr. Sutherland: 
I object to that because irrelevant and immaterial, what his 
condition was. 
By the Court: 
That has been described by other people, but if you want 
to he can go into it. He may answer. 
A. He was lying on a bed over the drug store up in a 
building, I don't know just what room it was, or whose it was, 
and he was suffering very much and looked like he was dying, 
apparently he was dying. 
Q. 23 What was his appearance at that time, any swel-
ling at that time? 
A. I don't believe I noticed any swelling until I got over 
about Vansant, but he was swollen very much before I got him 
to the hospital. 
page 289 ] Q. 24 How much of his body was swollen? 
A. He was swollen here (indicating), his chest 
away up and his face and his neck here begin to swell. 
Q. 25 Did you take him to the hospital at Richlands? 
A. I did. 
Q. 26 How long was he in there? I mean the first time. 
A. I wouldn't say positively, but my remembrance is 
twenty-one days. 
Q. 2 7 · Has he gone back there since that time for treat-
ment? 
A. He has, a number of times. 
Q. 28 Has he worked any since this difficulty? 
A. I wouldn't think so. I haven't seen him. Of course 
I haven't been with him all the time, but I don't think he has 
worked any. 
Q. 29 So far as you know has he ever worked any? 
A. No, sir. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. I Do you mean to say that Lacy Gilbert said he was 
at that light pole when this shooting occurred? 
A. He said he was at the corner of the department store 
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building. 
page 290 ) X. 2 Didn't he say he say he was at the other 
corner, had started to fire up, when the shooting 
occurred, that he come out from Sol Rakes' and come to the 
light pole at the lower corner of the department store and walk-
ed up to the other corner? 
A. I don't think so. If he had, he would have been up 
where the shooting was. 
X. 3 That is what he said. 
A. That frn't the way I understood it. He might have 
said that, but I didn't understand it that way. 
X. 4 You say you came down when counsel was inter-
rogating Lacy Gilbert and Calvin Robinson yesterday in the 
Commonwealth Attorney's office? 
A. Yes, sir. 
X. 5 And delivered a list and said that the defendant's 
ccum:el wanted to see them when they got through there; is that 
correct? 
A. That is right. 
X. 6 Lacy Gilbert and Calvin Robinson were on that 
list, weren't they? 
A. Yes, sir. 
X. 7 And they came up here then? 
A. Yes, sir. 
page 29 I ] X. 8 And talked to you all m that room m 
there? 
A. Yes, sir. 
X. 9 And you remember sending your car to West Vir-
ginia to talk to Calvin Robinson? 
A. I do. 
X. 1 o How long ago has that been? 
A. It was Wednesday of this week, I believe. 
X. 1 1 Did they find him? 
A. The man said he did. 
X. 1 2 Who was that man? 
A. Rudolph Salyers. 
X. 13 Do you know why he didn't bring him over here 
as a witness? 
A. He didn't go to bring him over as a witness. 
X. 14 Did he come back and report to you what he said? 
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A. He did. 
X. I 5 Did you try to get him over here as a witness af-
ter that? 
A. I intrnded to, but he was gone before I went after him. 
X. I 6 If they got there at four o'clock yesterday morn-
ing, when did you expect to send after him? 
A. I expec.ted to send after him last night. 
page 292 ] X. 1 7 You have had numerous conferences with 
various witnesses in the last few weeks with ref-
erence to this case, haven't you? 
A. I have talked to about all I knew. 
X. 18 Everybody you thought knew anything about it? 
A. Yes, sir. 
X. 19 Do ycu mean to say you remember what each one 
has told you about it? 
A. I cannot remember each one, of course, what they said. 
X. 20 You mean you can rem em her all that Lacy Gilbert 
and Calvin Robinson told you yesterday in the room back of us 
here, or in the courtroom after court adjourned? 
A. No, sir, I couldn't tell you all of it. 
RE-DIRECT EXAMINATION 
By Judge Lively: 
Q. 1 Mr. Hall, in handling and taking your brother to 
the hospital. were you about his mouth and nostrils, I mean 
close to him? 
A. I was close to him, yes, sir. 
Q. 2 Did you smell any liquor on him? 
A. I did not. 
Witn~ss stood aside. 
page 293 ] DR. J. A. ABERCROMBIE, a witness called by 
and on behalf of the Defendant, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
Q. 1 You are Dr. J. A. Abercrombie? 
A. I am. 
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Q. 2 Where are you located, doctor, and what is your 
business or profession? 
A. I am located in Richlands, Virginia, as surgeon at the 
Mattie Williams Hospital. 
Q. 3 Where were you born? 
A. In Alabama. 
Q. 4 Where were you ~ducated? 
A. I was educated in the primary schools and high schools 
and colleges in Birmingham, and took my medical training at 
Johns Hopkins University. 
Q. 5 How long have you been practicing? 
A. Eleven years. 
Q. 6 · What position do you have at this time? 
A. I am surgeon at the Mattie Williams Hospital at Rich-
lands, Virginia. 
Q. 7 Do you know John Hall, the defendant, 
page 294 ] over there? 
A. Yes, sir. 
Q. 8 Did you ~ee him on ·last 'December 24th? 
A. Yes, sir. 
Q. 9 What was his condition at that time, doctor? 
Ry Mr. Sutherland: 
We take the po:-ition the extent of his injuries is immater-
ial. The places on his body where the wounds were is im-
material, Jnd whether or not he was seriously injured is im-
material, :md we object to that question because it is immater-
ial what his condit!on was then. 
By Judge Lively: 
\Ve to.:.-k the same position with reference to Mr. Willis' 
wc-unds. 
By the Court: 
Objection overruled. No use to argue it. 
A. His condition was very serious. He had a bullet wound 
through his left lung and when he breathed in air the air came 
out through this ho!e in his left arm, and a good deal of the air 
worked under the tissues of his neck and swelled up his face 
and his eyes were swelled closed, and he was in a pretty serious 
condition. 
Q. 1 o You have told the jury about his having a bullet 
206 Supreme Court of Appeals of Virginia 
Dr. J. A. Abercrombie 
wound through his left arm and through his lung. 
A. Yes, sir. 
JX!ge 295 ] Q. 1 1 Did you find any other bullet holes on 
him? 
A. Yes, sir, he had bullet holes in each thigh and in his 
scrotum. 
Q. 1 2 Did you take X-Ray pictures showing the loca-
tion of thm~e bullet holes and the range of the bullets? 
A. Yes, sir. 
Q. 13 Do you have those with you? 
A. They are in my car outside. 
Q. 1 4 Will you send for them? 
A. Yes, sir. 
Q. 1 5 While thme pictures are being brought, what was 
the condition of John Hall at that time with reference to being 
dangerously or serious! y wounded? 
A. He was very dangerously wounded and as a matter of 
fact I just put him to_ bed a_nd dressed the wounds. That was 
all I could do at the time. 1 
Q. 16 What about his suffering, doctor? 
A. He suffered a great deal. on account of the fact he 
couldn't get his breath, this swelling, this air, penetrated the 
tissues and was almost choking him, and he suffered a great deal, 
of course. 
Q. 1 7 If you recall the range of the bullets, please in-
dicate on your body, or my body, about the range 
page 296 ] of them? 
A. The bullets, one of those bullets, went in the 
arm here (indicating on Judge Lively), the left arm. We 
found it just to the right of the spinal column, under the skin. 
The other bullet he still carries in his body is very near his 
hip joint. 
Q. 18 You mean it entered the right hip joint? 
A. Yes, sir, it is deep in. It came in this way (indicating). 
Q. 1 9 You mean it entered ·his right hip from the direc-
tion of the center of his body? 
A. It came from the left side. 
Q. 20 And that bullet is still embedded deeply in his hip 
joint? 
A. That is right. 
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Q. 2 I Now where was the entrance of the other bullets? 
A. The other bullets were through his thigh, one bullet 
went clear through his thigh and ranged through his scrotum, 
and· went on into his hip and the other thigh was shot through. 
In other words, there were two bullets in him. 
Q. 22 One of which you took out and the other he still 
carries? 
A. Yes, sir. 
By Mr. Sutherland: 
There is only one in him now? 
page 297 ] By the Witness: 
Yes, sir, there is only one in him now. We took 
the other one out. 
Q. 2 3 And you also took out the bullet up under his 
shoulder blade, didn't you? 
A. That was the only bullet taken out. 
Q. 2} Then the one that went into his left hip came out 
itself and didn't lodge in the body? 
A. It went through the thigh, the fleshy part, and came 
out. 
Q. 25 And another bullet that went in the right hip from 
the left side, that is still in his body? 
A. That is right. 
Q. 26 Te!l the jury if there was an indication another 
bullet had grazed him? 
A. Th::re was an indication. in other words, I am not 
certain whethzr he was shot three times or four times, for the 
reason one bullet came through and came out and grazed the 
rkin between his legs and then ranged through. It is possible 
that that r;razing could have been done by another bullet, I 
mean. 
Q. 27 Or it might have been due to the same bullet? 
A. I don't know. · 
Q. 28 You are not able to say if he was shot 
page 298 ] thtee times or four times? 
A. I know he was shot three times, but I don't 
knew if he was ~hot four times definitely. 
Q. 29 Now these bullets that went into his legs did they 
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range up toward the body or down or go straight through? 
A. The one that went in this hip ranged upward because 
the wcund of entrance was lower than the point at which the 
bullet is now lodged. 
Q. 3 o About where in the leg did this bullet you speak 
of now strike? 
A. About two-thirds of the way down. 
Q. 3 r About two-thirds of the way from the hip to the 
knee, you mean? 
A. Yes, sir. 
Q. 3 2 In other words, you would say two-thirds of it 
was above tbis point and one-third of the -distance below this 
point, or the distance between the hip and the knee? 
A. As I remember that is about right. 
Q. 3 3 And where was it the other bullet struck? 
A. The other bullet was lodged just under the skin to the 
right of the spinal column, about the fourth rib, about the reg-
ion of the fourth rib and the back. 
Q. 3 4 What was the range of that bullet, did it 
page 299 ] range up and down or go pretty nearly straight 
through? · 
A. That must have gone straight through, that is, there 
is no difference in the level of the bullet and the level of the hole. 
Q. 3 5 That bullet I believe you said entered from the 
left side? 
A. Yes, sir. 
O. 3 6 Where was it it struck-the arm? 
A. About here (indicating) and went through. It didn't 
come out in the arm pit, but went through the arm pit into the 
lung and came through and lodged in the back. 
Q. 3 7 What would the range of that bullet have indi-
cated, if anything, about the position of John Hall's arm at the 
time as to whether it was down or raised? 
A. That is an opinion. I don't know. I cannot answer 
that. There was no grazing, if that is what you mean. There 
was just a round circular hole there. 
Q. 3 8 Did it or not g-o through the arm on a pretty level 
range or range up and down? 
A. There was no way to tell. Where the bullet went in 
and the point at which the ballet lodged wei·e practically paral-
lel. so it must have gone straight. It possibly could have gone 
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up or down, but it must have gone straight. 
page 3 oo ] Q. 3 9 The question I asked you, Doctor-I am 
sure I did not make myself clear-was did the 
range of this bullet through the arm, as you examined and saw 
the bullet hole through the arm, indicate the arm was up this 
way (indicating) or down when the bullet struck? 
A. I think that is just an opinion. I cannot say definite-
ly, but yo:i would think if an arm were up this way, or high in 
the air, it is possible a bullet would graze it, but in this case the 
bullet went straight through. 
Q. 40 If the arm had been extended in this way (indi-
cating) could the bullet have gone straight through the arm, un-
less it had been fired from up above him? 
A. If the arm had been straight out, and the bullet came 
here ( indicating) it would probably have come out under here, 
and another hole in the arm pit, you could have seen another 
hole there, but there was no other hole, and the bullet went 
through the arm, through the arm pit, without making a sec-
ond hole, and of cour.:e if the arm had been up and he was shot 
from above, there might have been a second hole. 
Q. 41 You have stated the height of the bullet where it 
entered and lodged was above on a level, I believe? 
A. Yes, sir. 
Q. 42 Are these the X-Ray pictures you made 
page 3 o I ] of this defendant, John Hall, showing these bullet 
wounds? 
A. Yes, sir. 
Q 4 3 Will you pick out one showing the range of these 
different bullets (handing the X-Ray pictures to witness) ? 
A. There is one showing the hip, and there is one show-
ing the chest. This one shows the ball in the skin. This was 
taken straight through the body and shows it just under the 
skin. This one bere was taken through the front. 
Q. 4 + These two are repre~entative of the same bullet? 
A. Yes, sir, to show the location. You have to have a 
side view and front view in order to locate it. 
Q. 4 5 Will you show that to the jury? 
A. Yes, sir. (The w~tness showed the picture to the 
jury.) 
Q. 46 I believe this is a picture of the bullet that is still 
lodged in the hip? 
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A. Yes, sir. 
Q. 4 7 Doctor, is this bone here that this bullet pierced-
is that the outside h:p bone? 
A. That is your thigh bone, and this bullet is lodged in 
the inner s~de of it. 
Q. 48 \Vby wasn't this bullet in the hip joint removed, 
Doctor? 
page 302 ] A. Well, in the first place, it is very deep, and 
that is a pretty hard operation: and in the second 
place, it doesn't seem to be, or the last time I saw him, it didn't 
~eem to be causing him much trouble. It may give him trouble 
in the future but it would be some operation to get it out be-
cause it is so deep on the inside, close to the hip joint. 
Q. 49 How long did John Hall stay in the hospital? 
A. About two weeks. 
Q. 5 o Have you examined him since he came out of the 
hospital? 
A. Yes, ~ir, he came back two times after he left the hos-
pital, and he had to have further treatment. Fluid collected in 
this lung, the lung collapsed after the bullet went through it, 
and it formed fluid in there and had to be drawn of a couple of 
times. 
Q. 5 r What is his condition now, if you know, has he 
completely recovered from these wounds? 
that. 




52 You don't know if he is suffering or not? 
No, I have not talked to him for sometime. 
5 3 But he did have to come back to the hospital and 
have this fluid removed? 
page 303 ] A. He came to me at least twice and may have 
seen some of the others over there more than that, 
but he came to me at least twice. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. r How long did he stay the other two times? 
A. I don't know, but he stayed a few days the first time, 
and the secoP..d time I think probably he had the needle put in 
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him and went home. I don't remember exactly. 
X. 2 The wound in the shoulder was just a round hole 
and the place of entry and where the bullet lodged were you say 
above on the level? 
A. Yes, sir. 
X. 3 And it was so high up in the shoulder it didn't 
come out? 
A. It didn't make a second hole, no, sir. 
X. 4 The. one in the hip bone, doctor, about how much 
higher is the place of entrance than where it is lodged? 
A. I didn't measure it, but I imagine it is about six inches. 
X. 5 Six inches would be your opinion about it? 
A. Yes, sir. 
By Judge Lively: 
page 3 04 ] You mean the bullet entered six inches lower 
down? 
By the Witness: 
Yes, sir. That is guessing at it. 
X. 6 You mean it entered six inches lower or higher? 
A. It entered six inches lower than the place it is lodged. 
X. 7 The one that went through, about what was the 
range of that one, if it deviated from a level plane about how 
much did it ascend or descend? 
A. Not very much. 
X. 8 Did it ascend or descend? 
A. I don't think so. I think it was about on a level. That 
was a fle"h wound. 
X. 9 Doctor, do those pictures you showed the jury 
show the size of the bullet? 
A. It shows the bullet, but X-Rays-you cannot depend 
on them to determine the calibre of a bullet, because they exag-
gerate things. That is, you have to tell by getting the bullet 
out, and I d:dn' t take the bullet out. 
X. 1 o The one in the body there yet, would not, in your 
opinion, be as large as that picture shows it to be, is that what 
you mean? 
A. It wouldn't be possible for me to say about that. I 
just said you cannot depend on an X-Ray picture 
page 305 ] as an absolute accurate measurement of the calibre 
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of a bullet. It might one time be accurate and 
again at the angle it was taken it might look bigger. 
X. 1 1 You are very positive the one in the hip ranged 
down six inches? 
A. h rangd up about six inches. 
X. 1 2 Doctor, what time was the defendant brought to 
your hospital? 
A. I don't know the exact hour. It was early in the 
night. I don't know exactly what time it was. I don't have 
the record bere. 
X. 1 3 Could you smell alcohol on the defendant at that 
time, doctor? 
A. This man was in a vuy serious condition. I could 
smell alcohol in the room, but a great many people were coming 
in. and it was Christmas Eve. I couldn't say he was drunk, be-
cause he was so badly wounded. 
X. 14 In your opinion he had taken some intoxicanti' 
A. I couldn't swear that he had. 
X. 15 Could you swear that he hadn't? 
A. No, sir 
Witntss stood aside. 
JOHN HALL. the next witness, being first duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
Q. 1 Your name is John Hall? 
A. Yes. sir. 
Q. 2 Are you the defendant in this case? 
A. Yes. sir. 
Q. 3 Are you married? 
A. Yes, sir. 
Q. 4 How old are you? 
A. Forty-eight, I reckon, or that is what they say. 
Q. 5 Do you live in Dickenson County?· 
A. Yes, sir. 
Q. 6 How long have you lived in Dickenson County? 
A. All my life except a period maybe of a few years I 
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would go out and in. 
Q. 7 You were charged with shooting Estil Willis and 
attempting to kill Nolen Mullins at Haysi, on December 24, 
1940. Were you in Haysi on December 24, 1940? 
A. I was. 
Q. 8 Where were you the night before this dif-
page 307 ] ficulty? 
Q. 9 Where about in Buchanan County? 
A. I went to Grady Owens' up on the head of Prater. 
Q. 1 o Did you drink any the night before this occur-
rence? 
A. Yes, I did. 
Q. 11 Did you drink considerably? 
A. No, I drank some, but I didn't drink considerably. 
Q. 12 Did you sleep any the night before this? 
A. No, sir. I hardly laid down. 
Q. 13 Now on the 24th day of December did you drink 
any liquor on that day? 
A. Yes, sir. 
Q. 1 4 How much did you drink? 
A. I drank one drink. 
Q. 1 5 About what time of day did you take that one 
drink? 
A. Well, it must have been about seven-thirty or maybe 
eight o'clock. 
Q. 1 6 You mean in the morning? 
A. Yes, sir. 
Q. 1 7 Did you drink any more liquor that day? 
A. Not as I rem em her of. 
Q. 1 8 What time did you kave Buchanan County and 
where did you go to? 
page 308 ] A. I went back to my shanty I have on Bartlick. 
Q. 19 About what time did you leave Buchanan 
County? 
A. It must have been around two o'clock, maybe three. 
I wouldn't say for sure. 
Q. 20 You mean you got to your shanty about two or 
three o'clock? 
A. No, sir. I left Buchanan County about two or three 
o'clock. 
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Q. 2 1 You mean in the afternoon of the 24th. 
A. No, two or three o'clock in the morning. 
Q. 2 2 You mean you left Buchanan County and went to 
your shanty on Bartlick at two or three o'clock in the morning 
A. Yes, sir. 
Q. 2 3 It was still night then? 
A. Yes, sir. 
Q. 24 Where did you stay the rest of the night? 
A. It was two or three o'clock when I left there. 
Q. 25 When you left Buchanan County? 
A. Yes, sir, and I come to my shanty on Bartlick. 
Q. 26 About what time was it you got there? 
A. I couldn't say, but it was along late, and there wasn't 
one there except a small boy there, and I went and got this 
boy. The cook had left the day before, and I tak-
page 309 ] en this boy and we went down to Mays Keys and 
eat breakfast. 
Q. 27 Was that your child or a boy stying there? 
A. Just a boy staying there. 
Q. 28 And you went down to Mays Keys' and had 
breakfast? 
A. Yes, sir. 
Q. 29 Then what did you do? 
A. Well, after I made me a hot drink, before I eat break-
fast, we ate breakfast and then I come back up and I had let 
Rcbie Rife have a sawmill and I come down and we loaded that · 
sawmill and I don't remember what time it was we got done, 
but it was along sometime after twelve o'clock. 
Q. 30 Then what did you do? 
A. T got in my truck and went up to the shanty and 
changed clothes and took my old clothes and put them in the 
truck. and put on my clean clothes, and come over to Haysi. 
Q. 3 I Who came with you, if anyone? 
A. Harold Powers. He was driving for me. 
Q. 3 2 What became of him? 
A. We stayed together a little bit and Harold Powers 
wanted to go to Splashdam in the truck, so I let him have the 
truck to go down to Splashdam in, and I don't know what time 
he got back. I don't remember exactly. I stayed around in 
Haysi while he went to Splashdam in the truck. 
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page 3 1 o ] Q. 3 3 About what time did you get to Haysi? 
A. It must have been around two o'clock or may-
be a little later. I couldn't recall just the minute. 
Q. 3 4 Did you leave Haysi after that? 
A. Yes, sir. 
Q. 3 5 Where did you go? 
A. I went home. 
Q. 3 6 Who did you go with? 
A. I went with my sister and stepdaughter. 
Q. 3 7 Mrs. Gillespie who testified here? 
A. Yes, sir. 
Q. 3 8 It has been testified here by some witness that 
when you started home with your sister and stepdaughter, that 
somebody was holding you by the arm or something of that 
sort, and led you out of the drug store to the car. Did anything 
like that occur? 
A. No, sir. No one helped me. 
Q. 39 How long did you stay at your sister's home? 
A. I didn't go to my sister's. I went to my home. 
Q. 40 How long did you stay there? 
A. I couldn't say for sure. 
Q. 41 About how long did you stay at your home then? 
A. About an hour or hour and fifteen minutes, I 
page 3 11 ] guess. I wouldn't say exactly. 
Q. 42 On this first occasion, after you had got-
ten to Haysi, did you drink anything between the time you got 
to Haysi and the time you went to your home? 
A. No, sir. 
Q. 4 3 Had you drunk anything from this drink you took 
in the morning at breakfasttime up to that time? 
A. I had not drunk anything that day except I bought 
two bottles of beer and a glass of wine. I bought the two bot-
tles of beer for Smith Reece and the glass of wine for myself, and 
I took a small sup of it and poured it over into Smith Rlece' s 
glass and didn't drink any of it at all. 
Q. 44 About what time of day was that? 
A. \Vhen I come down the last time it was somewhere 
around near six o'clock. 
Q. 45· Did you drink any other intoxicant at all except 
wbat you have told about on the 24th? 
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A. No, sir. 
Q. 46 That was a glass of whiskey early in the morning, 
and a part of a glass of wine in the later part of the day, or that 
afternoon? 
A. I didn't drink a glass of whiskey that morning. I 
iweetened up a little and drunk a hot toddy. I had 
page 3 1 2 ] been up all night and I taken a drink that morn-
ing. 
Q. 4 7 Now the question I am asking you is, did you take 
any intoxicating drink of any kind up until you took this wine? 
A. I didn't drink anything that day except I tasted that 
wine. 
Q. 48 No other intoxicant? 
A. No, sir. 
Q. 49 Now you said you went up to your home with 
your sister and stepdaughter and stayed awhile, I believe? 
A. Yes, sir. 
Q. 50 How long did you stay at your home? 
A. I would say an hour or hour and fifteen minutes, may-
be an hour and a half. I wouldn't say for sure, but right around 
there somewheres. 
Q. 5 I How did you come back? 
A. I come back with Willie Branham. 
Q. 5 2 D:d you or he have a truck? 
A. He had a small pick-up truck. 






Well, yes, I was aiming to go back down there. 
5 4 How were you planning to go back? 
· Down on the bus. 
5 5 About what time did the bus run by your home to 
Haysi? 
page 3 13 ] A. The bus ran about five o'clock. 
Q. 56 Did you come out to the road for the pur-
pose of catching the bus or how did you happen to catch Willie 
Branham there? 
A. Willie Branham come along. I was down at the road 
with the boy. When I went home I eat and set around the house 
a right smart little bit and laid down on the couch and rested 
awhile. I don't know exactly how long I laid there. I first 
eat and then laid down on the couch and laid there awhile and 
John Hall vs. Commonwealth of Virginia 217 
John Hall 
I got up and went up to the barn and the boy was feeding and 
my wife milking, and I went up where they was at and went 
down and looked at my hogs I had in the pen, and I have a lit-
tle grandson about five years old that follows me everywhere 
I go, and this little boy was with me and we got down to the 
road and the little boy went with me down to the road, and 
Willie Branham come along and I went down with Willie. I 
got him to take me down. 
Q. 5 7 When you got to Haysi about what time was it 
on this occasion? 
A. I should think when we got to Haysi it was some-
where around five-thirty, I have an idea, but I wouldn't say for 
sure, but around that when we got there. 
Q. 58 Who did you get with in Haysi? 
page 3 I 4 ] A. I went in the drug store there and talked to 
some fellows. I don't recall all the people I seen 
becau~e I wasn't thinking of anything coming up to remember it. 
Q. 5 9 When was it you went down with Willie Bran-
ham and bought the beer and wine? 
A. That was when we started back home, when I bought 
the beer and wine. 
Q. 6 o Who started back home? 
A. Me and Willie Branham. 
Q. 6 1 Where did you buy this wine and beer? 
A. At Earl Hay's. 
Q. 62 Then where did you go from Earl Hay's? 
A. I went over to a place called May's place just across 
the street. 
Q. 63 Then where did you go? 
A. I got out and started up the street. 
Q. 64 Who was with you? 
A. Willie Branham. 
Q. 65 Did you in starting up the street from May's place 
go by Sol Rakes' restaurant? 
A. Yes, sir. 
Q. 66 What were you doing going along up the street, if 
anything, other than walking along there? 
page 3 15 ] A. I wasn't doing anything. I walked up the 
street and as I went up the street Danny Arring-
ton had had a gun of mine, a 38-Squeezer, and he called me and 
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give me the gun, and I put the gun in my right front pocket. 
Q. 67 You mean as you left this May's place and went 
by Sol Rakes' you met Danny Arrington and he gave you this 
gun? 
A. He called me in, in front of the filling station, and 
give me the gun. 
Q. 68 Is tbat the nickel plated gun introduced in evidence 
here? 
A. It lcoks like it. I reckon it is the same one. 
Q. 69 \Vas it your gun? 
A. Yes, s~r. 
Q. 70 And Arrington had had it sometime? 
A. Yes, sir, he had had it since Saturday before that, and 
that was on Tuesday. 
Q. 71 \Vhat did you do with the gun, if anything? 
A. I stuck it in my right front pocket and when I over-
took Willie Branham I said, "here is a present I got," and Willie 
said, "it is a nice present", or something like that. 
Q. 72 You stuck it where? 
A. In my right front pocket. 
Q. 73 Did you show it to Willie Branham when 
page 3 16 ] you said that? 
A. Yes, sir, I pulled it up, and showed it to him. 
Q. 74 Now, Mr. Hall, are you now and were you a 
Notary Public for Dickenson County at the time this trouble 
took place over there? 
A. Yes, sir, my term expires December 22, 1944, the 
best I remember. 
Q. 75 Is this paper which I hand you the certificate of 
your appointment as Notary Public? 
A. Yes, sir. 
Q. 76 Will you read it so the stenographer may copy it 
in the record? 
A. I can't read to do any good. 
By Judge Lively: . 
I will ask Mrs. Lewis to copy this certificate into the record 
and return the original to Mr. Hall. 
(NOTE: The said Notary Certificate was in the follow-
ing words and figures, to-wit:) 
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COMMONWEAL TH OF VIRGINIA 
(SEAL) 
TO ALL TO WHOM THESE PRESENTS SHALL COME, 
GREETING: 
Know ye that I, James H. Price, Governor of the Com-
monwealth by virtue of authority vested in me by 
page 3 1 7 J law, have· appointed and do hereby commission 
J. H. HALL a Notary Public for the County of 
Dickenson in this State for the term of four years from the date 
hereof. 
Given under my hand and under the Lesser Seal of the Com-
monwealth. at Richmond, this 22nd day of December, in the 
year of our Lord one thousand nine hundred and thirty-nine 
and in the 1 64th year of the Commonwealth. 
(s) JAMES H. PRICE, 
By the Governor 
(s) R. L. JACKSON 
Secretary of the Commonwealth 
(SEAL) 
Governor 
Q. 77 Will you state if you had qualified and given bond 
a~ such Notary Public at the time of this trouble, or prior there-
to? 
A. Yes, sir. 
Q. 7 8 Where had you qualified? 
A. Here in the Clerk's office. 
Q. 79 Before the Clerk of the Circuit Court in Dicken-
rnn County? 
A. Yes, sir. 
Q. 80 You stated you pulled this nickel-plated 
page 3 1 8 ] revolver up out of your pocket and showed it to 
Will:e Branham? 
A. Yes. sir, I d:d. 
Q. 81 Then what did you do? 
A. I stuck it back in my pocket. I was just talking, of 
cour~e. 
Q. 8 2 Where were you all starting at that time? 
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A. Had started home. 
Q. 8 3 What did you do then? You had showed him this 
pistol. Did you continue walking? 
A. Ye:, sir, we walked on up the street. 
Q. 84 Where were you going, or where was Willie Bran-
barn's truck with reference to where you all were, and with ref-
erence to the direction in which you were going? 
A. His truck was sitting up near the bank building on 
the opporite side of the street. 
Q. 8 5 How close did you get to this truck, you and Wil-
lie Branham, before this difficulty took place? 
A. Up to where we were turning across to the truck, the 
truck was on one side of the street and we was on the other side 
coming up the sidewalk. 
Q. 86 As you were going along there, did you show Wil-
lie Branham another p~stol? 
A. Yes, sir, I did. 
page 319 ] Q. 87 When did you do that with reference to 
the time you showed him this first pistol? 
A. Not far from the first time. \Ve just walked along. 
Q. 88 Was that the German Lugar over there (indicat-
ing gun on the table) ? 
A. I suppose it is the same one, if those are my guns it is 
the same one, or just like it. I haven't seen them since December 
24th, until yesterday or today. 
Q. 89 As you all were walking up this sidewalk, what, 
if anything, happened? Go ahead and tell what happened. 
A. Well, just as I went to turn over to the truck-
Q. 90 Let me ask you one further question before that. 
Did you have any information at all from any source that these 
officers were after you? 
By Mr. Sutherland: 
I object to that as leading. 
By the Court: 
Overruled. 
A. No, sir, I didn't even think about an officer. I had 
not seen any officers. 
Q. 9 1 Go ahead. 
A. As I started to cross, someone jumped and grabbed 
me. 
Q. 92 From where? 
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A. From behind me, and grabbed me and held my arms 
down like that (indicating), and I looked over my 
pJge 320 ] left shoulder and tried to see who it was, and I 
couldn't, and in a flash I was shot in here (indi-
t:ating). 
Q. 93 Show the jury just how this person caught you 
on me. 
A. Just like that (putting arms around Judge Lively), 
and I tried to twist around, but I couldn't, and I looked kind 
of back over my left shoulder, and he held on to me. 
Q. 94 Did you know who it was, who had hold of you? 
A. No, sir. 
Q. 95 Did you know who it was that had hold of you 
when this first shot was fired? 
A. No, sir, I didn't. 
Q. 96 From what direction did this first shot come, if 
Y<?U know? 
A. Well, it come from around the left of the car that was 
sitting there parked, it come from near around it. I was shot 
this way (indicating) and straight through, and it was bound 
to have come that way. I didn't know who did it. 
Q. 97 Is that the shot Dr. Abercrombie was telling about 
yesterday, that went through your arm? 
A. Yes, sir. 
Q. 98 That went into your left shoulder above where 
the arm joins on to the body, an X-Ray of which was exhibited 
to the jury ye:terday, ~hewing the bullet lodged in the back 
bone? 
page :, 2 1 ] A. Yes, sir, that was the first shot I got. 
Q. 99 Had you fired any shot at that time? 
A. Nc·t when I got shot. 
Q. 1 oo Where did that shot go with reference to your 
lungs. if you know? 
A. It went through the lungs. the doctor said. 
0. 1 o I Do you know it went through the lungs? 
A. I know I was swollen up m:ghtly over it. 
Q. 102 Did you know where you breathed? 
A. I breathed through this bullet hole for three days. 
Q. 103 Go ahead and tell what happened. 
A. Well, Estil Willis shoved me about that time, so they 
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~aid, I didn't know who it was had hold of me, but the one 
who had hold of me shoved me. 
Q. 1 04 Did you know at that time the man who had 
hold of you didn't shoot you? 
A I-k couldn't have shot me and been holding me the 
shape he was in, and when he turned me loose he shoved me 
face foremost, and I snatched thi£ little pistol out of my right 
pocket. 
Q. 1 05 You mean the nicket-plated pistol referred to 
here as a Squeezer? 
A. Yes, sir. And I commenced shooting too, and 
page 3 22 ] I fhot on until I fell, and when I fell I tried to get 
up but I couldn't get up. 
Q. 1 06 Where did you fall with reference to the place 
where this man Estil Willis grabbed you from behind? 
A. T fell across the street. 
Q. 107 You mean on the opposite side of the street? 
A. Yes, sir, I fell across the street when I fell, when he 
shot me, the one that shot me shot me through here (indicat-
ing) and it went through my lungs and I couldn't stand up. I 
couldn't hold up. It took the use of me and I couldn't hold up. 
Q. 108 Were you able to use this left arm to any con-
siderable extent after that? · 
By Mt. Sutherland: 
I object to that because leading. 
By the Court: 
Sustained. 
Q. 109 What effect did this bullet that went through 
your left shoulder and body have on your ability to use your 
arm? 
A. It numbed my arm and I couldn't use it any. 
Q. 11 o How did you go across the street, if you remem-
ber; did you stagger? Did you go backward or forward, or 
how? 
A. The best I remember I staggered backward. I tried 
to hold up but I couldn't stand up. 
Q. 111 Were you shot any more after you left 
page 3 23 ] this walk and received this wound in your shoul-
der, were you shot any more while you were stag-
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gering backward across the street? 
A. Well, Willis-I suppose, I didn't know who because 
I bad not seen him at the present time-but after he snatched 
his p=stol over here he shot two shots I believe fast, and then 
rhot one, and he kept running. Willis run across between the 
Pigglv-Wiggly and the drug store. 
Q. 1 1 2 What I mean is, you have stated you were shot 
in thE' shoulder while you were on the walk there. 
A. Yes. sir. 
Q. 1 1 3 ] And you then got off the walk and staggered 
across tbe street. Now I am asking if any bullet struck you af-
ter you got off the walk until you fell? 
A. None didn't strike me till after I fell. 
Q. 1 14 Where was Willis at that time? 
A. Willis had done left. I don't know where he went. 
He went between the Piggly-Wiggly and the drug store. 
0. 1 1 5 After you fell were ycu shot any more? 
A. Yes, sir, I was shot twice after that, to the best of my 
knowledge. 
Q. 1 1 6 Where did these shots enter your body, first show 
where the first one entered your body? · 
A. The first one hit me right down here in my 
page 3 24 ] leg. 
Q. 11 7 As I understand you, the first shot which 
was fired into your body after you had fallen, struck the out-
r.~de of your left leg, is that right? 
A. Yes, sir. 
Q. 1 1 8 And where did the second shot that struck you 
after you were down hit you? 
A. When I fell I (interrupted). 
0. 1 c q Tell me where the second shot struck you. 
A. The second shot hit me in the right thigh. 
Q. 120 Which side did it enter? 
A. The outside. 
Q. 121 As you went across the street did you have any 
pi-tol er pistols in your hand? 
A. Ye:::, sir. I had a pistol in my hand, and I was shoot-
ing as I went backwards. 
Q. 1 2 2 You were firing as you went across the street? 
A. Yes. sir. 
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Q. 123 You have stated about pulling out the bright 
pistol or squeezer pistol. 
A. Yes, sir. 
Q. 1 24 When did you do that with reference to the time 
you went off of the walk? 
· A. Well, it was right around the time I went off 
page 3 2 5 ] of the walk. 
Q. 125 Did you have another pistol m your 
hand? 
A. Not at that time. I couldn't use this hand. 
Q. 126 When did you get the other pistol in your hand? 
A. After I fell. 
Q. 127 Which pistol did you draw after you fell? 
A. The Lugar. 
Q. 1 28 Did you ever fire that Lugar pistol at any time 
during this trouble? 
A. No, sir. The Lugar wasn't fired. 
Q. 1 29 Which hand did you have tbe Lugar in when 
you drew it? 
A. I pulled it out with my left hand. 
Q. 1 3 o Did you ever have it in any hand except your 
left hand during this trouble? 
A. I wouldn't say-I was weakened down until I could-
n't use it, I know. 
Q. 13 I Now you say you fell on your back after you had 
rtZlggered across the street? 
A. Yes, sir. 
Q. 132 Where did you have these pistols at that time, if 
you remember? 
A. I had one pistol in my hand all the time, the 
page 3 26 ] bright one, I had it in my hand. 
Q. 1 3 3 Which hand? 
A. My right hand. 
0. 134 Did you ever have that bright pistol in your left 
hand during this trouble at all? 
A. No, sir. 
Q. 13 5 Now after you had fallen, what ,vcre you t!'ying 
to do, if anything-did you try to rise or do anything? 
A. Yes, sir, I got up on my all-fours. 
By the Court: 
We will suspend at this point. 
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(NOTE: At 5 :05 o'clock, p. m., an adjournment was 
taken until 9: oo o'clock tomorrow morning.) 
MORNING SESSION 
Clintwood, Virginia. June 2 1, 1941. 
The Court met pursuant to adjournment of yesterday. 
PRESENT: The same parties as heretofore noted. 
JOHN HALL. the witness on the stand at the adjourning 
hour, resumed the stand for further direct examination, as fol-
lows: 
By Judge Lively: 
Q. 1 36 Mr. Hall, in your testimony yesterday you had 
told about this first shot, or shot being fired while 
page 3 2 7 ] Estil Willis had hold of you. Where were you 
at that time? I mean, were you on the walk at the 
time you were shot in the arm and thru the lungs? 
A. Yes. sir, on the walk. 
Q. 13 7 It was also brought out in the evidence that af-
ter you had been shot down, or lying over in the road, a man 
by the name of Ernest Mullins came up to you and you said to 
h~m. "You have killed me," or words to that effect. Why did 
you say that at that time? 
A. Well. I didn't know anything about Mullins, and I 
just figured maybe it might have been him. 
Q. 138 Did you know at that time that Willis had his 
arms around you when you were shot and that he wasn't the 
man that ~hot you? 
A. He couldn't have shot me. and had· his arms around 
me, I don't think. 
Q. 139 And that is the reason you made this statement 
there after you were shot down? 
A. Yes, sir. 
Q. 1 40 Did Ernest Mullins have his pistol in his hands 
at that time? 
A. I couldn't recall whether he did or not. 
Q. 141 Now you have stated you were standing 
page 3 28 ] on the walk when you received this shot that went 
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through your left shoulder and lungs. Where 
were you when you received the two shots in your legs? 
By Mr. G. C. Sutherland: 
If your Honor please, he went over that yesterday. 
By Judge Lively: 
I don't think I did. 
By the Court: 
I am not able to say if he stated what his position was when 
he received these other two shots. You may tell it now. 
Q. 142 Where were you when you received these two 
shots, one through your right leg from the outside and one 
through your left leg? 
A. I was kind of on my all-fours. 
Q. 143 Were you lying down or standing up? 
A. I was down. 
Q. 144 In other words. that was after you had fallen? 
A .. That was after I fell. 
Q. I 45 When you fell down on the ground, as I under-
£tand from your evidence, and the other testimony, you first 
fell on your back; is that correct? 
A. Yes, sir, I guess so. 
Q. 146 Did you make any effort to get up? 
A. I turned and tried to raise up. 
page ·329 ] Q. r 4 7 If you will, indicate to the jury just 
what you did there-you said you turned-what 
position were you in when you received the next shot? 
A. I raised up. You see I fell over like this (indicating) 
and the next shot I had kind of turned over and tried to raise up. 
Q. r 48 Where were your hands and knees? 
A. My hands were that way (indicating) and my knees 
back this way (indicating). 
Q. 149 Do I understand you to say when you received 
the second shot you had turned over and were on your hands 
and knees? 
A. The second shot, yes, sir. 
Q. 1 5 o That was the shot in which leg? 
A. My left leg. 
Q. r 5 r Show the jury where that shot entered your 
John Hall vs. Commonwealth of Virginia 227 
John Hall 
left leg? 
A. It hit me right there (indicating) and come up through 
here and out here, about like that, and cut back in, and the bul-
let lodged back in here somewhere. 
Q. 1 5 2 Pull up your trouser leg ( witness did as request-
ed). Is that the bullet hole from the shot which you received 
when you were on your face or on your hands and knees trying 
to get up there? 
page 3 3 o J A. Yes, sir, it is. 
Q. 1 5 3 And that shot is something like from 
six to eight inches above the center of your knee cap? 
A. Yes, sir. 
Q. I 5 4 And that is the one the bullet lodged m your 
right hip .ioint, is it? 
A. Yes, sir. 
By Judge Lively: 
If the Court please, I think it might be well to let the ladies 
in the courtroom retire and let the defendant show where this 
shot came out here and reentered his body. 
By the Court: 
The doctor described that and gave it as his opinion that 
was tbe bullet that lodged in his hip, and that would be worth 
more than an inspection would be worth, and the Court hardly 
thinks that is _necessary. 
By Mr. Sutherland: 
I don't see the relevancy of it any way. 
By the Court: 
There is no controversy about that. 
By Judge Lively: 
We th:nk there is a great deal of controversy about it. We 
think it is very material. Of course the doctor stated from his 
memory and not from an examination that that 
page 3 3 1 ] bullet probably ranged upward six inches from 
where it entered, and it will appear from an ex-
amination it ranged upward probably twelve or fifteen inches. 
By Mr. Sutherland: 
You have the X-Rays showing where it is now lodged. 
By the Court: 
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Yes, the pictures rhow that. I don't think it is necessary 
to take up time on that. There is no controversy about it. 
By Jndge Lively: 
Exception. 
Q. 155 Now, Mr. Hall, after you had received this shot 
from the position which you have described, on your. hands and 
knees, what happened to you? 
A. Well, I fell back. I never could raise up any more. 
Q. 156 How did you fall when you fell back on the 
ground? 
A. I fell, the best I remember, kind of face foremost and 
turned over on my back. 
Q. 157 Then when did you receive the next shot with 
reference to the time you turned over on your back, were you 
lying on your bac~ when you received the next shot? 
A. I couldn't say for sure whether I had got plumb down 
or whether it hit me right close to that time. I couldn't tell 
much about that. 
Q. 15 8 Where did that shot hit you, that is the 
page 3 3 2 ] ~econd shot that struck you while you were on the 
ground? 
A. In this leg here (indicating). 
Q. 159 You point to your right leg, is that correct, did 
Lhe second shot which struck you while you were lying on the 
ground hit you in the right leg? 
A. Yes, sir, it hit me in the right leg and come out right 
here (indicating). 
Q. 1 60 You pointed to the outside as where it entered 
and as coming out on the inside of your leg. 
A. Yes, sir. 
Q. 161 I will get you to pull up your right trouser leg 
and s!:ow the jury where that shot entered your leg? 
A. Right there (indicating). 
Q. 162 It appears that shot entered the back part of your 
right leg something like ten or twelve inches above the knee joint, 
is that correct? 
A. That is right. 
Q. 1 63 \Vhere did that shot come out? 
A. That shot come out right here (indicating). 
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Q. 164 About how much did it range upward? 
A. I cannot tell. I can't see back there. 
By A Juror: 
Put one finger on where it entered and one where it come 
out. 
page 3 3 3 ] A. Right there and there (indicating). 
Q. 16 5 That shot appears to have ranged up 
some two or three inches in passing through your leg, doesn't it? 
A. Yes, sir. 
Q. 166 And I believe you stated that shot hit you on the 
outside of your leg and came through to the inside of your leg? 
A. Yes, sil'. 
Q. 167 Now did another shot strike you or hit your body 
anywhere during this trouble? 
A. Well, the only one was this one-this one was the 
first shot (indicating). Those are the only three I know of 
that bit me. 
Q. 168 Were there any marks on your body to indicate 
another shot had struck your body? 
A. Yes, sir. 
Q. 169 Where was that? 
A. It was right along here, down low (indicating). 
Q. 1 70 Did this other shot make any holes through the 
clothing you had on? 
A. Yes, sir, it shot through my clothing. 
Q. 171 Are those the trousers you had on at the time? 
A. Yes, sir. 
Q. 1 72 Will you show the jury the bullet boles 
page 3 34 ] made in your clothing by that bullet? 
A. I had those trousers cleaned while I was in 
the hospital. There is the place there (indicating). 
Q. 1 73 Do you know when that bullet struck you, if it 
was a separate shot? 
A. I couldn't say. 
0. 174 You don't know about that? 
A. No, sir. 
Q. 1 75 When this first shot that went through your left 
shoulder and lungs struck you, did you have any sensation from 
tbat of pain? 
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A. Yes, sir, it numbed me. 
Q. 176 Did you make any exclamation or say anyt~1ing 
when that first shot struck you? 
A. I couldn't say positively. 
n. 1 77 What is your best recollection about that? 
A. Well, I couldn't say whether I holloaed or whether I 
d~dn't. I wouldn't say for sure. 
Q. 1 78 Now, Mr. Hall, it is in evidence you were tak-
en to the hospital after you were shot. Where were you taken 
td 
A. To Richlands. 
Q. I 79 What was the effect of those gun-shot wounds, 
were they painful. and did you suffer from them? 
page 3 3 5 ] A. Yes, sir, they pained me very bad. 
Q. I 80 How long did you stay in the hospital? 
A. I stayed from the 24th until the 16th of the next 
month, the best I remember. 
Q. 181 How many times have you been back to the hos-
pital for treatment on account of those shots since then? 
A. I couldn't say for sure. I went one time and they went 
in here and pumped about a pint of blood or drawed it out 
where it had dripped in from this bullet hole, and I went back 
again and the third time I went back he pumped out about a 
pint that time or a little more, and I went back after that, but 
that was the only two times they drawed any blood from me. 
Q. 182 What has been your condition from the effect of 
the2e shots since that time, have you been able to work, and are 
you now able to work? 
A. No, sir. 
By Mr. Sutherland: 
I object to that. If the other man were on trial for shoot-
ing him that would be material. 
By the Court: 
just let it all go. 
O. 183 What was your answer as to whether or not you 
have been able to work any since that time, or if you are now 
able to work? 
page 3 3 6 ] A. No, sir, I have not been able to work. 
Q. 1 84 Have you been able to work any since 
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that time? 
A. No, sir. 
Q. 1 8 5 I believe I have not asked you this: Had you 
served as an officer in the district where Haysi is located? 
A. Yes, sir, I had been elected twice as constable in that 
district. 
Q. I 8 6 Have you served as any other officer in this coun-
ty? 
A. Yes, sir, I served as county police. 
Q. I 87 Now it has been testified to by a Mr. Charles that 
on the day of this occurrence you came to his home to collect 
some money that was due you. Did you do that? 
A. I did. 
Q. 188 D:d you or net have any understanding with 
Mr. Charles that you were to come there that day? 
A. I was to come that day or the day before. 
Q. 1 89 Did you complete your business with Mr. Char-
les? 
A. Yes, sit'. 
Q. r 90 Did you go to any other place there to collect or 
to try to collect money that was owing to you on that day? 
A. Yes, sir. A fellow Ramey on up above Mr. Charles' 
owed me some, and I went to his house to collect 
page 3 3 7 ] on the same trip. 
Q. I 9 I Did you make any collection from Ram-
ey? 
A. No, sir, I didn't. 
Q. 192 Now it has been testified to here that you had 
t~o Lugar pfrtols down there at the drug store. Is that true? 
A. I did. 
Q. 193 How did you happen to have those two pistols 
tb~re? 
A. I had one of those pistols over at the shanty I have 
over there, a logging shanty I have had there sometime, I don't 
know how long, and I had knocked off from work and I was 
bringing that one home, and I swapped a watch for one from 
Ramey Willis and he taken this pistol out of his car and gave it 
to me, and I went over to the drug store and laid it on the table. 
I d~dn't have it in my pocket. It is so big you can't carry it in 
your pocket and I didn't have a holster to put it in. 
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Q. 1 94 What time of day did you trade for this Lugar 
pistol? 
A. It must have been around three o'clock or maybe a 
little later. I couldn't say for sure. 
Q. 195 Were Ira Powers and Noah Powers in the drug 
store at the time you went in with this Lugar pistol and laid it 
on the table? 
A. I don't recall, but maybe they might have 
page 3 3 8 ] been. 
Q. 196 I believe you said you never had that 
Lugar pistol in your pocket? 
A. No, sir. 
Q. 197 When you traded for it, did it have any shells in 
it; ,~as it loaded at all, either in the magazine or barrel? 
it? 
A. No, sir, it wasn't loaded. 
Q. r 98 Did your other Lugar pistol have any shells in 
A. Yes, sir. 
Q. 199 How many? 
A. It had six. 
Q. 200 Did you do anything with reference to the shells 
in your other Lugar pistol as to this Lugar pistol you traded for? 
A. Yes, sir, I taken the magazine out of the other Lugar 
and taken three of the shells out of the other Lugar and put 
tl::em in this Lugar. 
Q. 201 Where did you do that, Mr. Hall? 
A. I did that at home. 
Q. 202 What did you do with this Lugar pistol you got 
from Ramey Willis? 
A. I left it at home when I taken these shells out. I was 
aiming to try the Lugar to see if it was any good, 
page 3 39 ] but I never did shoot it. I ain't never shot it yet. 
Q. 203 When you started home from the drug 
store with your stepdaughter and sister, did you do anything 
with this Lugar pistol you had traded for? 
A. Yes, sit. 
Q. 204 What did you do with it? 
A. I stuck it in her pocketbook. She had a big pocket-
book and I put it in it. 
Q. 205 That was in your stepdaughter's pocketbook? 
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A. Yes, sir. 
Q. 206 Mrs. Gillespie? 
A. Yes, sir. 
Q. 207 Did she or you carry the pistol home from the 
drug store? 
A. My stepdaughter, Mrs. Gillespie, had it in her pocket-
book. 
Q. 208 It is also in evidence that at the time of this dif-
ficulty you had a Lugar pistol and a bright pistol. What Lugar 
pistol was it you had at the time of this difficulty, I mean, was it 
the one you had gotten at the shanty or the one you had gotten 
from Willis? 
A. It was the one I got at the shanty. 
Q. 209 The one you left the shells in? 
page 3 40 ] A. Yes, sir, I had three shells in it. 
Q. 21 o How many shells were in this Lugar 
pistol at the time of this difficulty? 
A. There was rnpposed to be three. 
Q. 2 1 r Were there three? 
A. There were three the last I knowed anything about it. 
Q. 212 You had the pistol, didn't you? 
By Mr. Sutherland: 
I don't think he ought to cross examine his own witness 
and lead him that way. 
Q. 2 1 3 How many ~hells did you leave in this Lugar 
pistol you had with you at the time of this difficulty when you 
put some shells in the other Lugar pistol at your home? 
A. I left three in each one. 
Q. 214 Who had possession of that Lugar pistol from 
the time you left these three shells in it up until this shooting 
c,ccurred? 
A. I put the shells in it after I got home and I laid the 
Lugar on the dresser at home, the one that I traded for. 
Q. 215 What did you do with the other? 
A. I still had it on my left h:p. 
Q. 2 1 6 Did anyone else have possession of it, or have an 
cpporwnity to put any shells in it before this 
page 3 4 1 ] shooting. 
A. No, sir, there were only three shells in the 
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gun I had. 
Q. 217 When the shooting came up? 
A. Ye.:;, sir. 
Q. 2 1 8 Did you ever fire that Lugar pistol during this 
difficulty at any time? 
A. No, rir. 
Q. 2 1 9 When did you get that Lugar pistol out into your 
hand? 
A. After I was laying on the ground. I couldn't use the 
hand, it was numb, and I pulled it out and yet I held it in my 
hand. 
Q. 220 In which hand? 
A. My left hand. 
Q. 221 Now it has also appeared in evidence that you 
had a bright pistol which is referred to as a Squeezer at the time 
of this difficulty. 
A. Yes, sir, I did. 
Q. 222 When and where had you come into possession 
of that pistol, Mr. Hall? 
A. I got it (interrupted). 
By Mr. Sutherland: 
He went over that yesterday. 
By the Court: 
I think he went into that yesterday. 
page 342 ] By Mr. Sutherland: 
He said he got it from an Arrington boy and put 
it in his pocket and told all about it. 
By the Court: 
Did vou state that yesterday, John? 
By Mr. Hall: 
I think so. 
Q. 223 Did you have any information that you were 
going to come into possessio!} of this bright pistol at that time? 
A. No, sit'. 
Q. 224 Whose pistol was it? 
A. It was mine. 
By Mr. Sutherland: 
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He said yesterday it was his. 
By the Court: 
He stated that yesterday. 
By Judge Lively: 
I didn't recall it. 
Q. 225 When you received this pistol from Danny Ar-
rington, did he call you and offer to return to you the pistol, or 
did you call him and ask him for the pistol? 
A. He called me. 
By Mr. Sutherland: 
He went into that yesterday and said Danny Arrington 
called him and gave him the pistol. 
By the Court: 
Did you state that yesterday, John? 
By Mr. Hall: 
Yes, sir, I think so. 
Q. 226 Now, after you had traded for this Lug-
page 3 4 3 ] ar pistol from Willis, did you offer to loan that 
pistol to anybody there in Haysi? 
A. I offered to loan it to Fred Raines, the one I had. 
Q. 227 Was that after you had gotten the other one or 
before that? 
A. It was after I had gotten the other one. -
Q. 228 It was testified to here yesterday by some witness 
that Mr. Rivers and your stepdaughter, Mrs. Gillespie, had hold 
of your arms, holding on to you, as you went out of the drug 
store to get into this car. Is that correct? 
A. No, sil'. 
By the Court: 
He testified to that yesterday. 
Q. 229 Had you ever heard of any contention or claim 
of that kind before you came here to this trial? 
A. You mean had I ever heard of it? 
Q. 230 Yes. 
A. No, dr, I never knowed anything about it. 
Q. 23 1 Where is Earl Rivers? 
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A. He is down in Kentucky, has a store down there, I 
reckon now. 
Q. 23 2 Is he the husband of Mrs. Rivers who testified 
here yesterday? 
A. Yes, sir. 
page 344 ] Q. 23 3 Where is your sister, Mrs. Pinky Pow-
ers? 
A. I don't know. I haven't seen her today. She may 
be at home and may be here. I don't know. Her husband said 
she went to Bluefield yesterday morning. I don't know. 
Q. 234 Mr. Hall, you have been asked about alcohol or 
alcoholic beverages you drunk that day. Have you told all you 
drunk during that day? 
By Mr. Sutherland: 
He said that was all he drank. 
By the Court: 
I think he stated that. 
Q. 2 3 5 Were you intoxicated at that time? 
A. No, fir, I wasn't. 
Q. 2 3 6 Did you know who it was that had hold of you 
when this person came up from behind you and grabbed you 
from behind? 
A. No ,sir. there was no way for me to know. 
Q. 23 7 Did you know that it was Estil Willis? 
A. No, sir, I didn't. 
Q. 238 When did you first see or recognize or know Es-
til Willis there? 
A. When he fired the first two shots and stepped back-
ward off of the sidewalk. 
Q. 2 3 9 Who do you mean fired the first two shots? 
A. The first two shots fatil Willis fired that I knowed 
him. 
page 345 Q. 240 Did you mean those were the first shots 






There had been other shots fired before that. 
241 Where were you at the time? 
I was out in the street. 
242 Had you fired any shots up to that time? 
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A. I had not fired any shots until after I was shot. 
Q. 243 Why did you shoot there at that time? 
A. I was trying to save my life. 
Q. 244 Did you think you were in danger of death or 
~:erious bodily harm? 
A. I thought I was already killed. I was falling. as fast 
as I could, and I couldn't hold up. 
Q. 245 Did you have any ill feeling toward Estil Willis? 
A. No, sir, I thought we was good friends. 
Q. 246 Did you know then, or do you know now, who 
it was that shot you in the shoulder and through the lungs? 
A. I don't know that. I couldn't say. 
Q. 24 7 Did you ever see this man, Nolen Mullins, or 
know he was there at all? 
A. I never even seen him. I never even seen him that day 
at all, and I don't know as I had seen him that week. 
Q. 248 Mr. Hall, were you at Fred Raines' place 
page 346 ] that day? 
A. Yes, sir. 
Q. 249 Did you stop at Fred Raines' place on your way 
to Haysi or after you had been to Haysi? 
A. I had been to Haysi. 
Q. 250 And came back by Fred Raines' place? 
A. I stopped at Fred Raines' as I went up to old man 
Ephraim Charles'. 
Q. 25 1 As you went up there by Fred Raines' place, who 
was with you? 
A. Harold Powers. He was driving my truck. 
Q. 2 5 2 D:d you buy any beer there? 
A. Yes, sir. 
Q. 25, How much? 
A. I bought one bottle. 
Q. 254 Was any objection made by Raines to selling you 
a bottle of beer? 
A. No, sir. 
Q. 2 5 5 Who did sell it to you? 
A. Fred Raines. 
Q. 2i:;6 Who diank that beer, Mr. Hall? 
A. Harold Powers. 
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By Judge Lively: 
You may cross examine. 
page 347 ] CROSS EXAMINATION 
By Mr. Sutherland: 
X. I You say you have lived in Dickenson County all 
your life? 
A. Yes, sir. 
X. 2 Except a few years you were away? 
A. Yes, sir. 
X. 3 Where were you then? 
A. I lived at Wheelwright a few years. 
X. 4 Didn't you take another sojourn away from Dick-
enson County, a few years? Don't you remember that? 
A. Yes. sir. 
X. 5 Where did you go then? 
A. I don't know as that is material in this, is it? 
X. 6 I thought so. Where did you go then? 
A. I had a rentence to the pen one time. 
X. 7 You got a sentence to the penitentiary? 
A. Ye,s sir. 
X. 8 From this county? 
A. Yes, sir. 
X. 9 What was it for? 
By Judge Lively: 
That is objected to, if the Court please. You can 
page 348 ] show a prior conviction for a felony only for the 
purpose of affecting the witness' credibility and 
nothing else. 
By the Court: 
That is all, but he can answer what kind of offense it was. 
By Judge Lively: 
Exception. 
X. 1 o What was it? 
A. For a shooting in 1 9 I 4. 
X. 1 1 For shooting what? 
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By Judge Lively: 
Same objection and exception. 
A. For shooting. 
X. 1 2 For shooting a couple of peddlers? 
By Judge Lively: 
Same objection and exception. 
A. Yes, sir. 
By the Court: 
That is far enough. 
X. 13 You say you have been elected constable twice 
down in the Willis District? 
A. I sure was. 
X. 1 4 You were beaten in the last election . pretty bad, 
weren't you? 
A. Not so bad. 
X. 1 5 But you were defeated? 
A. Yes, sir. 
X. 1 6 And by a Willis? 
page 349 ] A. Yes, sir. 
X. 1 7 A second cousin of Estil Willis, wasn't it? 
A. I don't know anything about that, but it was a Wil-
lis, a mighty nice man, Patton Willis' boy. 
X. 18 Patton Willis and Anderson Willis are first cous-
ins, aren't they? 
A. I don't know. 
X. 19 And Anderson Willis is Estil Willis' father, isn't 
he? 
A. I think so. 
X. 20 What time did you go up on Russell-Prater the 
night before this occurred? 
A. Sometime in the night. 
X. 2 1 And you were up there until two or three o'clock 
in the morning? 
A. Yes, sir. 
X. 2 2 Drtnking? 
A. Well, not altogether drinking. 
X. 2 3 You were drinking off and on? 
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A. I had taken a drink or two. 
X. 24 Several of them? 
A. I had a drink or two, yes, sir. 
X. 2 5 Several of them? 
page 3 5 o ] A. I said one or two. 
X. 26 Where was that? 
A. At Grady Owens'. 
X. 27 How far is that going from where Minnie Wal-
lace lives? 
A. I don't know. It must be about twelve or fifteen 
miles maybe, maybe further than that. 
X. 28 D~dn't you drink some at Minnie Wallace's that 
night also? 
A. No, sir, not as I know of. 
X. 29 Were you at Minnie Wallace's that night? 
A. No, I wasn't at Minnie Wallace's that night. 
X. 30 D:dn't you buy a half a gallon of liquor over on 
Bartlick, and the next morning just about day two pints more? 
A. No. sir. 
X. 3 1 You didn't buy any? 
A. No, sir. 
X. 3 2 But you did take a hot toddy there between seven 
and eight o'clock? 
A. Yes, sir. 
X. 3 3 Now you went up to Ephraim Charles' before 
ycu came home that day, didn't you? 
A. Yes, sir. 
page 3 5 I ] X. 34 How long did you stay around in Haysi 
before you came home? 
A. I stayed an hour and a half, I guess, at Haysi, and on 
business I went to see after. 







\\Tell. not altogether. 
3 6 Not altogether? 
No, sir. 
3 7 What else did you have that you wanted to attend 
A. Lots of things, a man can't attend to all his business 
in one day or one hour. 
X. 3 8 I mean that you expected to attend to there in 
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Haysi that day? 
A. Well, I hadn't bought any Christmas stuff and things 
like that. 
X. 39 You had not bought any Christmas stuff? 
A. No, sir. 
X. 40 How come you to go home before you got your 
business transacted? 
A. I went up and aimed to come back. 
X. 41 You went up and aimed to come back? 
page 352 ] A. Yes, sir. 
X. 42 You went up home about four or four-thirty with 
the intention of coming back? 
A. I don't hardly think it was four o'clock when I went 
home. 
X. 4 3 How long was it now after you were up at Eph-
riam Charles' about three-thirty until you went home? 
By Judge Lively: 
That is objected to. If counsel desires to ask the witness 
a question we think it is entirely proper, but to make a state-
ment of counsel to predicate a witness' answer on, is improper 
and expre~~ly held so, and I can show the Court authority on 
that if he desires it. 
By the Court: 
I have no recollection he fixed the time he was at Ephraim 
Charles'. 
By Judge Lively: 
He has never been asked that. 
By Mr. Sutherland: 
He stated he went by Fred Raines' and up to Ephraim 
Charles' and that was about three-thirty. 
By the Court: 
Is that right, John? 
By Mr. Hall: 
I didn't say I left there at three-thirty. 
X. 44 You stated yesterday you got over there 
page 3 5 3 ] about two o'clock-that you come from Bartlick 
to Haysi about two o'clock, didn't you? 
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By Judge Lively: 
That is also objected to for the same reasons. 
X. 45 And you stayed there an hour to an hour and a 
quarter? 
A. Stayed where? 
X. 46 At Haysi. 
A. I stayed at Haysi and going up there and back? 
X. 4 7 That is what I mean. 
A. I don't know the minutes and hours I stayed. 
X. 48 From the time you come from Bartlick to the 
time you started home you had been around there an hour and 
a quarter to an hour and thirty minutes? 
A. I figured when I started home it was around three-
thirty or a quarter to four. 
X. 49 You went home and stayed how long? 
A. I wouldn't say to the minute. I figure I stayed from 
around four o'clock to wmething after five o'clock. 
X. 5 o About how long do you think it was? 
A. That would be about an hour or something over an 
houl'. 
X. 5 I And you went up home just to look at 
page 3 54 ] the hogs and around there just to come back and 
finish your business? 
A. I went home and eat supper. 
By Judge Lively: 
· We except to that question for the same reasons, and be-
cause it is argument. 
X. 52 Why did you want to make it so late to finish your 
bufiness down there? 
A. I am generally always down there on ni:1-ts there is 
any holidays. 
X. 5 3 And you were going back because it was a holiday 
and you wanted to be there at night? 
A. I went back down to do some shopping, which I did. 
X. 54 What kind of shopping did you do? 
A. I bought a hat. 
X. 5 5 For yourself? 
A. Yes, sir. 
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X. 56 That wasn't a Christmas present, was it? 
A. I had not got through with it. 
X. 5 7 Didn't you state yesterday you had started back 
to the truck when th's occurred? 
A. I think so, but I had not got to all the stores yet. 
X. 5 8 Didn't you state yesterday when this occurred 
you had started home and got up opposite the 
page 3 5 5 ] truck you had come down there on? 
A. Yes, but there was a store on down there at 
Haysi where I meant to stop at. 
X. 5 9 Had you started home when this occurred? 
A. I had started home when this occurred. 
X. 60 And you had gotten on the sidewalk which was 
opposite the truck which you went there in? 
A. I was going up the sidewalk opposite it. 
X. 6 r And you had got to the place that you were going 
to cross to get in that truck, hadn't you? 
A. Yes, sir. 
X. 6:: And that was the Christmas you had come down 
there to buy was you a hat? 
A. No, sir. I went in the department store and bought 
that. 
X. 63 You had just come out of the department store and 
came back up and started home and walked up the street and 
aimed to r.ross the sidewalk? 
A. They don't handle candy and stuff in the department 
store. 
X. 64 They don't handle candy and stuff in the truck 
either, do they? 
A. No, sir. 
page 3 5 6 ] X. 6 5 Where would you have got it then? 
A. I aimed to stop at Owens' at the end of the 
bridge. There is a store there and different stores, two stores 
up near heme. 
X. 66 You went to Haysi to get Christmas presents and 
expected to buy your candy up there near home, is that correct? 
A. I a1med to buy it when I got ready to buy it. I didn't 
buy it there. 
X. 67 You had passed the place you intended to buy the 
candy, hadn't you, and had gone down there and bought one 
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man two beers? 
A. Yes, sir, I had. 
X. 68 And bought you a glass of wine at the same time? 
A. I didn't bring it. 
X. 69 But you bought it. didn't you? 
A. Yes. sir, I bought it and paid for it. 
X. 70 Did you go up to the drug store and go in the drug 
store on the occasion after you come back from home? 
A. Yes, sir, I think so. 
X. 71 How long did you stay in there? 
A. I only stayed a short time. 
X. 72 What did you do in there? 
A. Well, I don't know as I done anything in 
page 3 5 7 ] there much. The best I remember the only thing 
I done I picked up a Mullins boy's hat and was 
joking him and walked out and down to the department store 
and give the boy his hat back to him just on the outside. 
X. 73 Did he come down to the department store and 
ar.k you for his hat? 
A. He didn't come in the department store. He was on 
the outside. 
X. 7 4 Did you see him there? 
A. Yes, sir, and I gave it to him. 
X. 75 You gave it to him at the department store? 
A. Yes, sir, on the outside. 
X. 76 You didn't bring it back up to the drug store and 
give it to him? 
A. No, sir, he had come down there and I met him there 
and give it to him. 
X. 77 Did you show him any pistol at that time? 
A. No, sir, I didn't have no right to show him any pis-
tol. He may have seen I had a pistol on my left hin. 
X. 78 Was that before you go the little bright pistol from 
Danny Arrington? 
A. Yes. sir, that was beforehand. 
X. 79 They sell candy at the drug store, don't 
page 3 58 ] they? 
A. Yes, Eir. 
X. 80 And sell candy at the Piggly-Wiggly? 
· A. Yes, sir, and sell it at Splashdam and also Lawrence 
Owens' and lots of places. 
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X. 81 How long had you been down to Haysi after you 
come back from home when this occurred? 
A. I couldn't say exactly. I had not been there but a 
short time. 
X. 82 How long would you say? 
A. Maybe somewhere from twenty to thirty minutes. 
X. 83 You had been there twenty to thirty minutes in 
your opinion? • 
A. I wouldn't say positively. 
X. 84 But that is your best judgment? 
A. Yes, sir. 
X. 85 And you had gone home lacking only twenty to 
thirty minutes of finishing your business at Haysi before that? 
A. I had let the boy have my truck to go to Splashdam 
in it, and I come and meant to go back in my truck. I let him 
go down there to trade 5:ome and I intended to get my truck. 
Q. 86 In that twenty or thirty minutes how much time 
d:d you ~pend over there where you bought the 
page 3 5 9 ] man two beers at one time? 
A. The man two beers? 
X. 87 Yes. 
A. I bought the men two beers, not a man. 
X. 8 8 I thought you and Smith Reece went in there? 
A. And Willie Branham. 
X. 89 I may have misunderstood you. I didn't intend to 
mitquote you. Did they drink their beers? 
A. No. rir. Willie Branham didn't drink all of his, and 
Smith Reece drank his too. 
X. 90 How long did it take Smith Reece to drink his 
bzer and part of Willie Branham's and a part of your wine? 
bee1·. 
A. It didn't take Smith long to drink a couple bottles of 
X. 91 Smith goes at it pretty strong, does he? 
A. I don't know, but it don't take very long. 
X. 92 Had you bought anything but the beer and wine 
since you had come down there from home? 
A. Not as I remember. 
X. 93 Where was your wife when you left home? 
A. Up at the barn milking. 
X. 94 Didn't she come down to the road? 
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A. No, sir, she didn't. 
page 360 ] X. 95 Was it before you bought the beer the 
Arrington boy returned your pistol. the little 
squeezer that has been spoken of, or was it afterward? 
A. It was after. 
X. 96 Leaving there Arrington returned the pistol he 
had borrowed? 
A. Yes, sir. 
X. 9 7 Where is Arrington? 
A. I guess he is here. He was summoned. 
X. 9 8 Where is the Willis boy that sold you this one? 
A. Which Willis boy? 
X. 99 The one you bought this Lugar from? 
A. I didn't buy it from him. 
X. r oo I mean the one you talked about. 
A. I guess he is on the road working. · I don't know. 
X. IOI You didn't have him summoned? 
A. No, I didn't have him summoned? 






r o 3 And yet you didn't have him summoned? 
No, sir. 
X. I 04 And you knew that the Commonwealth expected 
to prove you were drunk at the time you were 
page 36 r ] shot . 
.By Judge Lively: 
That is objected to because argumentative, improper and 
prejudicial 
By the Court: 
What is the question. 
X. r o 5 Didn't you know the Common wealth was ex-
pecting to rely on the fact you were drunk at the time you were 
shot? 
By the Court: 
Objection overruled. 
By Judge Lively: 
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We except for the reasons stated, and further because it is 
an attempt by the Commonwealth to rely on evidence not pro-
duced before the jury and therefore prejudicial. 
By the Court: 
The question is if he didn't know before he went on trial 
the Commonwealth would contend he was drunk? 
By Judge Lively: 
It is a matter he couldn't know and couldn't affect the 
trial of his case at all. 
By the Court: 
He is the only party who would know that. Let him 
answer. 
By Judge Lively: 
Exception. 
A. I don't know what they expected to prove but any-
way I wasn't drunk. 
X. 106 You did hear that Estil Willis was going to claim 
you were drunk was the reason he came up there to where you 
were, didn't you? 
page 3 6 2 ] A. No, sir. 
By Judge Lively: 
Same objection and exception. 
X. 107 You had not heard that? 
By Judge Lively: 
Same objection and exception. 
A. No, sir. 
X. 108 Where is that witness now? 
A. He works for the W. P. A. Willis- does. 
X. 109 Whereabout? 
A. Near his home. 
X. 1 1 o How close have you been to there during this 
trial? 
A. I have been as far as Haysi. 
X. 111 Have you made any effort to get him here? 
A. No, sir, I didn't know I would need him. 
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X. 1 I 2 After you passed Sol Rakes' store you showed 
Willie BrJnham this little bright squeezer gun. 
A. I think so, yes, sir. 
X. I 13 Was it loaded when you got it? 
A. Yes, sir. 
X. 1 I 4 Do you remember Ernest Mullins coming to you 
after you were shot and lying in the street? 
A. Yes, sir, he come down there. after I was shot. 
X. r I 5 And you had one of these pistols in one hand 
and one in the other at that time? 
page 3 63 ] A. Not when he come up, no, sir. 
X. I 1 6 You didn't? 
A. No, sir. 
X. 1 I 7 Where were they? 
A. I give the guns to Joel Mullins. 
X. 1 1 8 What did Joel Mullins do with them? 
A. He give them to Ernest Mullins, he said. I don't 
know what he done with them. 
X. 119 Did you see Ernest Mullins get the:e p~stols right 
where you were? 
A. No, rir, I didn't I was punishing pretty bad then. 
X. 1 20 Before you went home you laid two Lugar guns 
down on the table there in the drug store in front of Noah Pow-
ers and his brother, didn't you? 
A. I d::m' t rem em her if I laid two or just the one I brought 
in out of the car. 
X. 121 Youdon'trememberthat? 
A. No, sir, I don't. 
X. 1 22 Can you tell why you laid two there if you did 
lay two down? 
A. Maybe to look and see if they were alike, if I did, but 
I don't know I did. I can't recall that. 
page 364 ] X. 123 You can't recall that? 
A. No, sir. 
X. I 24 Do you remember about that time 9f Ira Pow-
ers getting up and leaving? 
A. He may have went out. I wouldn't say he didn't. I 
didn't pay any attention to him. 
X. I 25 Did you sit down with them? 
A. I set down with Ira-or not Ira-I don't know what 
his name is-Noah-I set down and talked with Noah and 
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maybe Ira, I wouldn't say I didn't. 
X. 126 Wasn't Ira sitting there when you sat down? 
A. He may have been. I wouldn't say he wasn't. 
X. 127 You d".Jn't say you did or did not pull out the 
two Lugar guns and lay them out on the table? 
A. I will say I laid one of them on the table, but I won't 
say about the other one. 
X. 128 Do you know Dock Kilgore? 
A. Yes, sir. 
X. 129 Did you see him down there before you went 
home at Earl Hay's restaurant? 
A. No, sir. 
X. 130 Did you at any time see him there? 
A. I seen him come up the road there. 
page 3 6 5 ] X. 1 3 I Did you show him your pistols? 
A. No, sir, I didn't. 
X. 1 3 2 Now I believe you said you know from your po-
sition that if it was Estil Willis that had you around the body 
that he couldn't have shot you the first shot? 
A. I don't think Estil Willis shot me the first shot. 
X. I 33 You don't think so? 
A. No, sir. 
X. 134 You didn't make it clear to me in your examina-
tion in chief. and I will now ask you, which shot first, you or 
Estil Wi111.s? 
A. \Vell, Estil \\Tillis shot before I did, I think. 
X. 1 3 5 You think? 
A. Yes, sir. 
X. 136 Where were you when Estil Willis shot first? 
A. I was out on the street from the sidewalk. 
X. 1 3 7 Where were you when you first shot? 
A. I was on my feet on th~ sidewalk. 
X. 138 Who did you shoot at? 
A. I was shooting to try to save my life, at the man in 
front of me. 
X. 139 At the man in front of you? 
A. Yes, sir. 
page 366 ] X. 140 If Estil Willis shot you, why didn't 
you shoot the man shooting at you? 
A. I shot at the blaze of the pistol, where it was shoot-
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ing at, made at that time. I didn't see the other man. 
X. 141 You didn't see the other man? 
A. No, sir. 
X. i.p And you knew Estil had not shot? 
A. I didn't knew it was Estil at the present time. 
X. 143 By that time you knew Estil was the man that 
had :told of you, didn't you? 
A. I didn't know for sure, but I know he was shooting 
at me all right. 
X. 144 D~dn' t you think he was the fellow that had 
hold of you? 
A. Who? 
X. I 45 Estil Willis, that he was the man who had hold 
of you? 
A. I didn't know who had hold of me. 
X. 146 Didn't you think that after you were turned 
loose and saw Estil Willis there? 
A. I didn't know. 
X. I 47 What did you think? 
A. I didn't think. I didn't know who it was at 
page 3 6 7 ] the time. 
X. 148 You knew Estil Willis, didn't you? 
A. I knew Estil, when I seen him, yes, sir. 
~C. I 49 Estil had not fired a shot until after there had 
been two shots fired, did he? 
A. I could not say. 
X. 1 5 o There were two shots fired before you could get 
off the sidewalk, wasn't there? 
A. I could not say that. 
X. 15 1 What position were you in when the first two 
shots were fired? 
By Judge Lively: 
That is objected to, because it amounts to testimony of 
counsel. The witness has stated he cannot say there were two 
shots fired while he was on the sidewalk. Now coun~el asks 
him what position he was in when the first two shots were fired, 
and we object, because it is not supported by the testimony of 
the witness, and because it amounts to testimony by counsel. 
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By the Court: 
Overruled: 
By Judge Lively: 
Exception: 
By the Court: 
The Court cannot be expected to trace minutely every state-
ment the witness makes and say whether he has 
page 368 ] or has not made a certain statement. Those are 
questions for the Jury. 
By Judge Lively: 
Exception. 
X. 152 Now answer the question. (The question was 
read.) 
A. I couldn't say. 
X. 153 What position were you in when the first shot 
was fired? 
A. Estil Willis had me around the arms. 
X. 1 54 You were walking up the street as I under~tJnd 
you. Had you actually started to turn around to cross to the 
truck or were you still with your face up the street? 
A. I had my face up the street. 
X. 155 That was when you were caught around the arm? 
A. Yes, sir. 
X. 156 How was your face with reference to being 
straight ahead when this first shot fired? 
A. The first shot? 
X. r 57 Yts. 
A. When he grabbed me he turned me around sorter. 
X. r 5 8 Le~· r. assume the place between here is the side-
walk and that I am in front and you are Estil Willis. Now you 
catch me and show me about the position you were in when the 
first shot fired. Now the buildings are over here and we are on 
the sidewalk and we are going up the street. You 
page 3 69 ] catch me like you say you were caught. 
A. This is the way I was caught ( indicating on 
M1·. Sutherland as requested). 
X. 159 He had you turned around as much as you have 
me turned? 
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A. I have an idea but I couldn't say that exactly. 
X. 1 60 Do you think he had you turned that much or 
more? 
A. I couldn't tell. He had me around there and I couldn't 
tell just to a hair how it was. 
X. 161 You looked back over your left shoulder? 
A. I tried to, but he had me pinned till I couldn't. 
X. 162 Where did that first shot come from? 
A. Where did it? 
X. 163 Yes. 
A. I don't know that, but right there at me somewhere. 
X. 164 Your face was turned directly toward the way 
the man must have shot. From the range of that bullet your 
face was looking right at the man. 
A. I don't know. I could have been turned back the 
other way. I know I was shot is all I know. 
X. 165 Will you stand up again? 
A. Yes, sir. 
(The witness stood up.) 
page 3 70 ] X. I 66 Now turn to the jury and open that and 
show where the bullet struck you. 
A. Right there (indicating). 
X. 167 That is where you were shot? 
A. Yes, sir. 
X. 168 Where did that bullet lodge? 
A. Right there, down in my fourth rib, is where he cut it. 
X. 169 How deep did he have to cut? 
A. Not so deep. 
X. 1 70 Could it be distinguished from the outside with 
your finger? 
A. Yes, sir. 
X. 171 Could you feel it? 
A. Yes, sir. 
X. 1 72 I believe you said at that time you had not recog-
nized Estil Willis at the time the first shot entered your body? 
A. No, sir. I hadn't. I didn't know who he was. 
X. 173 Had you been home that day before you went up 
there with your stepdaughtf-r, Marie Gille~pie, and your sister, 
Pinky Powers, that evrning? 
A. No, sir. 
John Hall vs. Commonwealth of Virginia 253 
John Hall 
By Ml'. Sutherland: 
That is all, Mr. Hall. 
page 371 ] RE-DIRECT EXAMINATION 
By Judge Lively: 
Q. 1 Mr. Hall, at the time this man caught you and 
twisted you around or had hold of your back, when you look-
ed back over your left shoulder, were you trying to see the man 
who had you, or were you looking off for someone else? 
A. I was trying to see what the trouble was, and I want-
ed to see who had me. 
Q. 2 Did it happen quickly. 
A. Yes, sir, it did. 
Q. 3 Did you undertake to look at your watch and time 
yourself on these different transactions that day? 
A. No, sir. I may have looked at my watch a time or 
two and may not. I don't remember whether I did or not. 
Q. 4 In giving your statements of time did you under-
take to be accurate on it, or just give your best judgment of it? 
A. I was just guessing. I couldn't say to the minute 
about it. 
Witness stood aside. 
page 3 72 ] By Judge Lively: 
Your Honor, we find some of our witnesses are 
not here. 
By the Court: 
Who? 
By Judge Lively: 
Joel Mullins. Noah Powers and Harold Powers are the wit 4 
nesses we expected to put on now and they are not here. 
By the Court: 
Were they summoned? 
By Judge Lively: 
Yes, sir. (The attorneys had a short conference.) 
By Judge Lively: 
We are about to agree as to Joel Mullins. 
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Joel Mullins is not here, and it is agreed that if he were 
here, he would state that he took the guns off of Johnny Hall 
when he was lying in the street, and gave them to Ernest Mul-
lins. 
By Ml'. Sutherland: 
We are agreeable to stipulating that. 
By th2 Court: 
All right. I understand Harold Powers has come in. 
page 3 73 ] HAROLD POWERS, the next witness, introduced 
by and on behalf of the Defendant, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
Q. r Your name is Harold Powers? 
A. Yes, sir. 
Q. 2 Where do you live, Mr. Powers? 
A. I live between Clinchco and Haysi. 
Q. 3 How old are you? 
A. Eighteen. 
Q. 4 Do you know John Hall, the defendant here? 
A. Yes, sir. 
Q. 5 Were you with John Hall on the day this difficulty 
occurred between him and Estil Willis and Nolen Mullins? 
A. Yes, sir. 
Q. 6 You were with him that day? 
A. Yes, sir. 
Q. 7 Did you know of him trading for a pistol on that 
day, a Lugar pistol? 
A. Yes, sir. 
Q. 8 Who did he trade with? 
A. Cane Willis. 
page 3 7 4 ] Q. 9 Where did he trade? 
A. Haysi. 
Q. r o Did you go with John Hall when he went from 
Haysi up to a Mr. Charles' to collect a debt? 
A. Yes, sir. 
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Q. 1 1 On your way from Haysi up to Mr. Charles' state 
whether or not you stopped at the place of Fred Raines? 
A. We did. 
Q. 1 2 Did John Hall buy anything from Fred Raines 
there at that time? 
A. Yes, sir. 
Q. 13 What was it? 
A. A bottle of beer. 
Q. 14 Was any question made about selling him this bot-
tle of beer? 
A. I never heard any. 
Q. 15 Who drank the bottle of beer? 
A. I did. 
Q. 16 Was there anything said about buying wine there, 
or any attempt made to buy any wine? 
A. No, sir. 
Q. 17 Were you with John Hall that morning early, at 
breakfast time? 
page 3 75 ] A. Yes, sir. 
Q. 1 8 Did you see him drink anything at that 
time? 
A. Yes, sir. 
Q. 19 What? 
A. A hot toddy. 
Q. 20 Did you see or know of him drinking anything 
else on that day in the way of intoxicating liquors? 
A. No, sir. 
Q. 2 I Did he, so far as you knew or observed, appear to 
be sober? 
A. Yes, sir. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 John Hall is your uncle, isn't he? 
A. Yes, sir. 
X. 2 Where did you get with John that day? 
A. I was already with him. 
X. 3 You were out with him the night before? 
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A. Yes, sir. 
X. 4 Where did you go when you left up there at Owens' 
that night? 
A. Came back down to the shanty at Bartlick. 
X. 5 Did you stop anywhere as you came? 
page 3 76 ] A. Yes, sir. 
X. 6 Where did you stop? I mean anywhere between 
Prater and Owens' and your camp? 
A. No, sir. 
X. 7 What time did you get back there? 
A. It must have been two or three o'clock when we start-
ed. 
X. 8 How long was i~ until you got to the shanty? 
A. I don't know. We come straight on . .I don't know 
how long it would take. 
X. 9 How far was it? 
A. I don't have any idea. 
X. 1 o And you didn't stop? 
A. No, sir. 
X. 11 What did you do when you got there? 
A. We got a little boy there at the camp. 
X. 1 2 What did you do then? 
A. We went down to Mays Keys' and had breakfast. 
X. 13 Did you go to bed? 
A. Yes, sir. 
X. 14 About what time did you go to bed? 
A. No answer. 
X. 15 Did you notice what time it was when you went 
to bed? 
page 3 77 ] A. I don't know. It must have been about day-
light. 
X. 1 6 Did Johnny go to bed? 
A. He was still sitting there when I went to bed. 
X. 17 Where was he when you got up? 
A. He was there. 
X. 1 8 What time did you get up? 
A. I don't remember. I didn't have any time and I don't 
know. 
X. 19 About what time would you say it was? 
A. I wouldn't have any idea. I don't know. 
X. 20 Would you have any idea if it was about noon? 
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A. It was in the morning. 
X. 2 1 How long after daylight? 
A. I don't know. 
X. 22 You don't know that? 
A. No, sir. 
X. 2 3 What time did you all have breakfast? 
A. It was before daylight. 
X. 24 Was that before you went to bed? 
A. Yes, sir. 
X. 25 You had breakfast and went to bed? 
A. Yes, sir. 
X. 26 And Johnny was sitting there when you went to 
bed? 
page 3 78 ] A. Yes, sir. 
X. 27 He had taken a hot toddy at that time. 
had he? 
A. We had eat breakfast. 
X. 28 And he had already taken a hot toddy? 
A. Yes, sir. 
X. 29 Where was he when you woke up? 
A. He was there at the house. 
X. 3 o What kind of vessel did you get that toddy out of? 
A. I don't know. 
X. 3 1 Do you remember John getting any liquor up 
there above Mays Keys'? 
mill. 
A. No, sir. 
X. 3 2 Then what did you do next, after you got up? 








3 3 How long did that take? 
I don't have any idea. 
34 What time did you get over to Haysi? 
Along in the evening some time. 
3 5 About what time? 
It may have been two or three o'clock somewhere. 
3 6 How long did you stay around there? 
A. I don't remember-about- well, I swear I 
page 3 79 ] don't know-an hour or hour and a half, I reckon. 
X. 3 7 How long had you been there before you 
went up to Fred Raines' and got that beer? 
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A. I don't know. I wouldn't say. 
X. 38 What is your best impression? 
A. Hour or hour and a half maybe, is the best I know. 
X. 39 Did you go in Fred Raines' restaurant with John? 
A. Yes, sir. 
X. 40 Didn't John step back in away from Fred Raines 
and get that beer himself? 
A. No, sir. 
X. 41 You saw John ask for the beer and Fred furnish 
it to him and pay him for it? 
A. Yes, sil'. 
X. 42 What part of the building were you in? 
A. We were in the front. 
X. 43 What was Fred doing? 
A. I reckon he was waiting on his customers. There 
wasn't anyone in there but us when we went in. 
X. 44 Any other clerks or persons working in the restau-
rant there but Fred, his wife, or any help? 
A. Yes, I think his wife was there. 
X. 45 She wasn't the one who sold the beer? 
page 380 ] A. No, sir. 
X. 46 Where was John when he bought that 
pistol? 
A. He was at Haysi. 
X. 4 7 What particular place in Haysi-it is about a mile 
or two miles square-whereabout in town was it? 
A. It was in Haysi. 
X. 48 It was in Haysi is about all you know? 
A. Yes, sir. 
X. 49 You cannot tell what house or near whose house 
it was? 
A. No, sir. 
X. 5 o You cannot tell if it was on the street or in a house, 
can you? 
A. No, sir. 
X. 5 I You cannot tell if it was in the basement or up in 
the building or on a roof top? 
A. No, sir. 
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RE-DIRECT EXAMINATION 
By Judge Lively: 
Q. I Harold, I don't know if you understood or not, but 
did you see the trade or hear the trade between John Hall and a 
man by the name of Willis when he got the Lugar pistol? 
A. Yes, sir. 
page 3 8 1 ] Q. 2 Where were they at that time? 
A. In Haysi. 
Q. 3 Whereabouts in Haysi? 
A. Just Haysi is all I know. 
Q. 4 Did he get the pistol at the time? 
A. No, sir. 
Q. 5 If you heard this conversation, where was it? 
A. I told you two or three times in Haysi. 
Q. 6 I am asking you whereabout in Haysi, do you re-
member? 
A. No, sir, I don't have any recollection of it. 
Q. 7 Did John get the pistol at the time they made th~:; 
trade? 
A. No, sir. 
Q. 8 Do you know why? 








9 Willis didn't have it with him? 
No, sir. 
1 o Did Willis go and get the pistol? 
Yes, sir. " 
Yes, sir. 
11 D~d he bring it to John or do you know? 
A. I reckon he did. 
page 382 ] Q. 12 Did you see him give it to John or not? 
A. No, sir. 
Q. I 3 Did you hear them talking about making this 
1 rade? 
A. Yes, sir. 
Q. 14 And you say you don't 
l faysi it was? 
A. No, sir. 
remember whereabut in 
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RE-CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 What did they say about the trade? 
A. Well, Uncle Johnny he had a seventeen jewel Elgin 
watch, I believe it was an Elgin, I am not sure, and he told Caney 
he would give him the seventeen jewel Elgin for the Lugar and 
Willis had another seventeen jewel Elgin and he give him the 
Lugar for the seventeen jewel Elgin that Johnny had. 
X. 2 And you cannot remember where that took place 
except that it was some place in Haysi? 
A. Yes, sir, it was in Haysi. 
X. 3 Had you had that beer at that time? 
A. No, I don't think so. 
X. 4 What is your opinion as to whether or not you had 
had that beer when that trade took place. 
A. I don't think I had. 
page 383 ] X. 5 What else had you had, had you had any-
thing else? 
A. No, sir. 
X. 6 Did you take any toddy that morning? 
A. No, sir. 
X. 7 You just ate and went to bed? 
A. Uh-huh. 
X. 8 Did you see the pistol anywhere that day that your 
uncle John was getting from the Willis boy? 
A. Yes, sir. 
X. 9 Where did you see it? 
A. He had it? 
X. 1 o Where did he have it? 
A. I don't remember now. I think it was on his hip. 
X. I I Why do you think it was on his hip? 
A. I saw it. 
X. I 2 Did he have more than one? 
A. I don't know about that. 
X. r 3 Did you see more than one? 
A. I don't remember. 
X. 14 Did he have two holsters? 
A. No, sir. 
X. I 5 Was the one you saw in a holster? 
A. Yes, sir. 
Witness stood aside. 
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page 3 84 ] CHARLIE SALLINGS, the next witness, called 
by and on behalf of the Defendant, being first duly 
r:worn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
Q. 1 Is your name Charlie Sallings? 
A. Yes, sir. 
Q. 2 Do you know Nolen Mullins over there? 
A. Yes, sir, he is my wife's brother. 
Q. 3 He is a brother-in-law of yours? 
A. Yes, sir. 
Q. 4 Your wife's brother? 
A. Yes, sir. 
Q. 5 Did you see Nolen Mullins the night after this shoot-
ing in Haysi on wh:ch Estil Willis was shot and John Hall was 
shot--did you see him that night? 
A. Yes, sir. 
Q. 6 At that time did you ask him if he did any shooting. 
during that trouble? 
A. Yes, sir. 
Q. 7 Tell what he told you about it. 
A. We was just talking there, and I said, ''Nolen, did 
you shoot any?" And he just said, "No" and walked off and 
left me. 
page 385 ] Q. 8 Did he tell you he didn't shoot any? 
A. I just asked him if he done any .shooting and 
he said "no," and walked off. 
CROSS EXAMINATION 
By Mr. Sutherland: 
X. 1 You and Levi Hall and Johnny Hall are very in-
timate friends, aren't you? 
A. I haven't got nothing against them. 
X. 2 I say you are very intimate friends and run around 
a good deal with them, don't you? 
A. I have been with them a whole lot. 
X. 3 Where were you when the shooting occurred down 
in Haysi? 
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A. I was down in Haysi. 
X. 4 What place I mean in Haysi were you when the 
shooting occurred? 
A. Well, I t:an tell you. 
X. 5 Where was it? 
A. I was in Charlie Woods' basement. 
X. 6 · And you heard the shooting? 
A. No, sir. 
X. 7. Y o,u didn't hear it? 
A. No, sir. 
page 386 ] X. 8 Where dicl you first see Nolen Mullins af-
ter the shooting? 
A. He was walking down. the street and I walked down 
with him. 
. X. 9, From the best information you had how long was 
that -after the shooting? 
· A.· It was about ten or fifteen minutes. They had done 
took Estil and John away . 
.. . x: .. 10 Did Mr. Hansel Fleming, the Commonwealth 
Attorney, come ·to interview you shortly after this occurred? 
A. He come down and asked me if I heard the shooting, 
and I told him no. 
X. 1 r Didn't you tell him you knew some other things, 
but you wouldn't tell what it was? 
A. I said-he asked me if I knowed anything, and I told 
him no, I aidn't know anything that would help them either 
way. 
X. 1 2 Didn't you say: "I know some other things", to 
him? 
A. Well, I can tell you what I had reference to. 
X. 13 I asked if you told him that? 
A. Well, I might have said something to him like that, 
he asked me if I kriowed anything, and I told him I didn't know 
anything that would help the case. 
page 3 8 7 ] X. 14 You thought he was aiming to ask you 
about so~e other things you had in mind? 
A. What I had in mind was (interrupted). 
By Mr. Sutherland: 
That is all. Stand aside. 
Witness stood aside. 
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MRS. MARIE GILLESPIE, a witness introduced by the 
Defendant, was recalled, and testified as follows: 
DIRECT EXAMINATION 
By Judge Lively: 
Q. 1 You have already testified in this case, I believe? 
A._ Yes, sir. 
Q. 2 You testified about going home from the drug-store 
with John Hall. As you started home. from the drug store did 
John Hall have a Lugar pistol? . 
A. I don't know the difference about pistols, but he had 
a big one. 
Q. 3 Did he put the pistol in your bag? 
A. He gave me one and told me to take it home for him, 
and I put it in my bag and took it home. 
Q. 4 Was it left at home? 
A. It was left at home. 
page 388 ) No cross examination. 
Witness stood aside. 
.. .· , \,· 
By Judge Lively: 
The defendant rests. 
By Mr. Sutherland: 
We have a little rebutt~l. 
GLEN JOHNSON, the first witness called in rebuttal by 
the Commonwealth, being first duly sworn, was examined ·and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 You are Glen Johnson? 
A. Yes, sir. 
Q. 2 Were you on the Grand Jury at the last March 
term? 
A. Yes, sir. 
Q. 3 When this indictment was made against Johnny 
Hall? 
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A. Yes, sir. 
Q. 4 Do you remember whether or not Estil Willis was 
called before the Grand Jury? 
A. He was. 
Q. 5 Did he say who shot first? 
A. He did. 
By Judge Lively: 
page 3 89 ] That is objected to because hearsay and self-serv-
ing and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
Q. 6 Who did he say shot first? 
By Judge Lively: 
Same objection and exception. 
A. John Hall. 
Q. 7 Did he say where he was at the time he was shot, 
or where they both were? 
By Judge Lively: 
Same objection and exception. 
Q. 8 I mean what place on the street? 
A. I don't remember just where he said they were on the 
street. 
Q. 9 Did he say anything about that first shot, whether 
it hit him or anybody? 
By Judge Lively: 
Same objection and exception. 
A. He said it hit him. 
Q. 1 o Whereabout? 
By Judge Lively: 
Same objection and exception. 
A. Somewhere in his breast. 
Q. 11 Did he demonstrate how he shot? 
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By Judge Lively: 
Same objection. 
By the Court; 
I don't think that is permissible. 
By Judge Lively: 
If the Court will remember, we went into two 
page 3 90 ] propositions only. 
By the Court; 
The Court remembers the testimony of Morgan Mullins 
very well. The other part is admissible, but the details of Estil 
Wit:is' testimony is· not. 
By Judge Lively: 
The only propositions we went into with these witnesses 
were two, and one was as to the number of shots this mau Mul-
lins said he fired and the oth~-r was as to where the first shot hit 
Estil Willis. 
By the Court: 
The Court doesn't want to comment in the presence of the 
Jury, but the Court remembers the statement of Morgan Mul-
lins very well, and this testimony is admissible, but not the de-
tails of what he swore. Who fired the first shot is admissible, 
but the details of Willis' testimony are not. 
By Judge Lively: 
Exception. 
Q. 12 Did he say whether or not Nolen Mullins shot? 
A. He did. 
Q. 13 Did he say where the defendant was when Nolen 
Mullins shot, or at what time in the altercation Nolen shot? 
By Judge Lively: 
.Same objection. 
; · .By the Court: 
page 39 I ] I don't think Morgan Mullins said anything about 
the positions. He only testified as to the shots. 
By Mr. Sutherland: 
I thought Pat McGlothlin did. is my recollection. Turn 
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back and read that, Mrs. Lewis. 
By the Court: 
I don't think that is necessary. 
Q. r 4 Did Nolen Mullins testify before you all? 
A. He did. 
Q. r 5 Did he say who shot first? 
By Judge Lively: 
Objected to for the same reasons. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. He did. 
Q. 16 Who did he say shot first? 
By Judge Lively: 
Same objection and exception. 
A. John Hall. 
Q. 1 7 Did Nolen say how many times he sho:. f 
A. He said he emptied his gun. 
By Mr. Sutherland: 
Cross examine. 
By Judge Lively: 
We move to exclude the entire testimony of this witness as 
not porper rebuttal, and not responsive to the contradiction of 
the testimony introduced before the Grand Jury by the defend-
ant, except the last statement of this witness as to 
page 392 ] the number of shots which Nolen Mullins claim-
ed to have fired. We contend all the other testi-
mony of this witness and every part of it is inadmissible, hear-
say, self-serving and prejudiciaL and without waiving this· mo-
tion, counsel for defendant cross examines the witness as fol-
lows: 
By Judge Lively: 
Does the Court desire to hear the motion I just dictated? 
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By the Court: 
Come in here. 
(NOTE: The Court, Counsel and the Court Reporter 
retired to Chambers.) 
By Judge Lively: 
In other words, it is the contention of the defendant that 
they introduced testimony upon two specific contradictions, or 
attempted contradictions, of what occurred before the Grand 
Jury, and they objected to the cross examination which they 
contended was not in response to their examination. 
The two points upon which defendant introduced evidence 
of tesfmony before the Grand Jury was: 
( 1) That Nolen Mullins stated before the Grand Jury 
that he only fired one shot. 
page 393 ] (2) That Mullins and Willis both stated before 
the Grand Jury that the first shot that struck him 
-was in the foot, struck him in the foot. 
It is defendant's contention that the testimony of the wit-
ness now on the stand in all respects is not responsive and not 
p:·o~er examination and permits the witness to testify as to hear-
say, and self-serving statements of the prosecutor, except that 
the answer of the witness as to the number of shots fired by 
Nolen Mullins is conceded to be admissible. 
By the Court: 
Morgan Mullins, the Court's recollection is, testified that 
neither Willis nor Mullins stated before the Grand Jury who 
fired the first shot, and the ·court was at a loss to know what 
a Grand Jury was sitting there investigating a matter of that 
kirid for and not making inquiries as to who fired the first shot. 
That impressed itself upon the Court, and the Court is of opin-
i--n this evid:ncz is inadmissible in contradiction of Morgan Mul-
lin-:' statement. 
Morgan Mullins did state further both of these witnesses 
testified the first shot hit Willis in the foot. I 
page 394 ] don't th1nk this witness was asked anything about 
that though, or, I believe he said the first shot hit 
Supreme Court of Appeals of Virginia 
Glen Johnson 
him in the breast, but Morgan Mullins made the statement both 
stated the first shot hit him in the foot. 
By Judge Lively: 
Without meaning to argue with the Court, it is the under-
standing and recollection of counsel for defendant that neither 
of these witnesses, Morgan Mullins or J. P. McGlothlin, were 
asked by coun~el for defendant anything about who fired the 
first shot. The questions which were asked these witnesses were 
whether or not the shot that first struck Estil Willis was in his 
foot, or in his chest, and the only questions propounded by 
counsel for the defendant relative to the testimony of Nolen 
Mullins was as to the number of shots he fired. 
The testimony referred to by the Court, as understood and 
remembered by counsel for the defendant, was elicited on cross 
examination over defendant's objection that it was irrelevant 
and not responsive to the examination of those witnesses. 
By the Court: 
The motion is overruled. 
By Judge Lively: 
We except to the ruling of the Court. 
page 395 ] (NOTE: Thereupon the Court, Counsel and ~he 
Court Reporter returned into the courtroom.) 
CROSS EXAMINATION 
By Judge Lively: 
X. 1 Mr. Johnson, are you any relation to Estil Willis? 
A. I married his aunt. 
X. 2 You were a member of the Grand Jury that found 
this indictment, and you are an uncle of Estil Willis? 
A. Yes, sir. 
X. 3 Have you been present here during the trial of this 
case? 
A. I was here about an hour yesterday evening. 
Witness stood aside. 
NOAH STANLEY, the next witness, called in rebuttal by 
the Commonwealth, being first duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Is your name Noah Stanley? 
A. Yes, sir. 
Q. 2 Are you a Justice of the Peace? 
A. Yes, sir. 
page 396 ] Q. 3 Were you on the Grand Jury last March 
when they returned this indictment against John-
ney Hall? 
A. I was. 
Q. 4 Was Estil Willis called before you as a witness? 
A. Yes, sir. 
Q. 5 Did he say who shot first in that altercation? 
By Judge Lively: 
If the Court please, that is objected to for reasons assigned 
to the similar question asked the witness Glen Johnson. 
By the Court: 
Objection overruled. 
By Judge Lively: 
Exception. 
A. If I remember correctly, Mr. Willis stated that he had 
a report (interrupted). 
Q. 6 Don't go back that far. Just state who he said shot 
first? 
By Judge Lively: 
S1me objection and exception . 
. A He ·r.aid Mr. Hall shot him. 
O. 7 Did he say where he was shot by the first shot, what 
part of the body? 
By Judge Lively: 
Same objection and exception. 
A. I don't remember. 
Q. 8 Did he say what position they were in so he could 
kn~w who shot first? 
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page 397 ] By Judge Lively: 
Same objection, and further because argumentative, 
the witness having- already answered. 
By the Court: 
I don't think he need answer that. 
Q. 9 Do you remember wbether he by an illustration 
showed the position of the parties so as to show what part of his 
body was hit by that first shot? 
By Judge Lively: 
Same objection, also because leading. 
By the Court: 
Sustained. 
Q. 1 o Do you remember Nolen Mullins testifying? 
A. Yes, sir, Nolen Mullins was before the grand jury. 
Q. 1 1 Do you remember whether he said anything about 
the number of shots he fired? 
A. No, sir, I cannot call to remembrance Mr. Hullins' 
statement. 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
We move to exclude all the testimony of this witness for 
the reasons heretofore assigned to the testimony of Glen John-
son, and further because wholly irrelevant and immaterial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. No cross examination. 
Witness stood aside. 
page 398 ] DICK MILLS, the next witness, called on behalf 
of the Commonwealth, in rebuttal, being first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 You are Mr. Dick Mills? 
A. Yes, sir. 
Q. 2 Mr. Mills, how old are you? 
A. I am about eighty-four or eighty-five. 
Q. 3 Were you on the Grand Jury at the last March term 
that returned the indictment against the defendant over there, 
John Hall? 
A. I think so. 
Q. 4 Do you remember the deputy sheriff that was 
wounded testifying before you? 
A. No, sir. I don't recollect. 
Q. 5 I don't mean do you remember his name, but do 
you remember the deputy sheriff that was shot going before the 
Grand Jury and testifying before them? 
A. There was one come in there that was shot. 
Q. 6 But as to who it was you don't remember his name? 
A. No, I don't. 
page 3 99 ] Q. 7 Did he say who shot first in that alterca-
tion down at Haysi? 
By Judge Lively: 
Same objection and exception. 
A. Now I don't recollect if he did or not. 
Q. 8 Did he say what part of his body was first shot? 
By Judge Lively: 
Same objection and exception. 
A. I believe he put his hands up about his body some way 
n · other. 
By Judge Lively: 
Motion is made to strike the testimony of this witness. 
lty the Court: 
The Court will exclude his evidence. 
Witness stood aside. 
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By the Court: 
Mr. Willis, a juror has requested the Court to inquire of 
you which foot of yours was hit by that shot? 
By Mr. Willis: 
My right foot was hit by the shot. 
page 400 ] MRS. MINNIE WALLACE, the next witness. 
called on behalf of the Commonwealth, in rebut-
tal, being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. r You are Mrs. Minnie Wallace? 
A. Yes, sir. 
Q. 2 Mrs. Wallace, where do you live? 
A. I live about three mile this side of Haysi. 
Q. 3 Do you know where you turn off of the highway 
from Prater to go over on Bartlick? 
A. Yes, sir. 
Q. 4 How far this side of that place do you live? 
A. I live I guess about four or five miles. 
Q. 5 Do you know the defendant, John Hall? 
A. Yes, sil'. 
Q. 6 Do you remember of him getting shot and shooting 
Estil Willis down there the evening before last Christmas? 
A. Yes, sir, I remember hearing of it. 
Q. 7 Had he been to your house that day? 
A. He was there that morning. 
By Judge Lively: 
The preceding question is objected to because it 
page 40 r ] amounts to testimony by counsel on an issue in 
this case, and the subsequent question as to whe-
ther or not she remembers Johnny Hall being at her house that 
day is objected to because irrelevant and prejudicial. If any 
testimony concerning this matter was brought out at all it was 
brought out on cross examination, over objection of the defend-
ant, and is entirely immaterial to any issue in the case and is pre-
judicial to the defendant. 
In other words, it does not tend to show drunkenness of the 
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defendant, nor does it tend to affirm or deny any relevant issue 
in this case. It was matter entirely irrelevant brought out by 
attorneys for the Commonwealth and the attorney for the Com-
monwealth, or the Commonwealth, is bound by it. 
To permit a contradiction upon this question or similar 
questions, is to permit counsel for the Commonwealth to de-
velop an immaterial point solely for the purpose of contradict-
ing and discrediting the witness. 
By the Court: 
I think it is admissible. 
By Judge Lively: 
Exception. 
Q. 8 About what hour? 
By Judge Lively: 
Same objection and exception. 
page 402 ] A. He came there about four o'clock, him and 
Mays Keys. 
Q. 9 How long did they stay there? 
By Judge Lively: 
Same objection and exception. 
A. They stayed about an hour,· I guess. 
Q. 1 o D'd they have any liquor with them? 
By Judge Lively: 
Same objection and exception. 
A. Well, - I think one of them had a little liquor -in a 
bottle. 
By Judge Lively: 
This answer is objected to because immaterial and not in 
cc-ntradiction. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
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By the Court: 
Was that four o'clock in the morning? 
By the Witness: 
Yes, sir. 
Q. 1 1 Now did they go away together, Mays Keys and 
the defendant, John Hall? 
By Judge Lively: 
Same objection and exception. And, further, because the 
attorney for the Commonwealth is now using the term "they". 
refening to Mays Keys and the defendant. The defendant has 
not been interrogated at all about Mays Keys or 
page 403 ] what Mays Keys did, and, therefore, this is entire-
ly irrelevant and immaterial and prejudicial. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. Yes, sir. 
No cross examination. 
Witness stood aside. 
MAYS KEYS, the next witness, called by and on behalf of 
the Commonwealth, in rebuttal, being first duly sworn, testi-
fied as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland i 
Q. 1 Your name is Mays Keys? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. Bartlick, Virginia. 
Q. 3 Where did you live last December? 
A. Bartlick, Virginia. 
Q. 4 Do you remember of hearing of John Hall and 
Estil Willis being shot the evening before last Christmas? 
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A. Yes, sir. 
Q. 5 Had you seen the defendant, John Hall, 
page 404 ] that day? _ 
A. Yes, sir, I had seen him that morning. 
Q. 6 Are you well acquainted with him? 
A. Yes, sir, I have b~en acquainted with him a long time. 
Q. 7 What time in the morning did you first see him? 
A. About four o'clock, or a little after four. 
Q. 8 Where did you see him? 
A. At my home at Bartlick. 
Q. 9 How far is that from his shanty on Bartlick? 
A. I would say two and a half or three miles, something 
like that, I guess. 
Q. 1 o Did you and him go anywhere? 
By Judge Lively: 
The testimony of this witness is objected to for all the rea-
sons assigned to th2 testimonv of Minnie Wallace. 
By the Court: 
Overruled. 
By Judge Lively: 
Exception. 
A. Yes, sir. 
Q. 11 Where did you go? 
By Judge Lively: 
Same objection and exception. 
A. To Minnie Wallace's. 
Q. 1 2 How far is that from your home? 
A. I guess five or six miles from it. 
page 405 ] Q. 13 How long did you stay at Minnie Wal-
lace's? 
By Judge Lively: 
Same objection and exception. 
A. About an hour. 
Q. 14 Where did you go from there? 
By Judge Lively: 
Same objection and exception. 
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A. Back over on Bartlick. 
Q. 1 5 Did you get anything there on your way back 
home? 
By Judge Lively: 
Same objection and exception. 
A. We went and got us a drink of whiskey. 
Q. 16 How much did you get? 
A. There was a half gallon in the truck bed. 
O. 17 Did you get it? 
A. It was put in the truck bed. I don't know who got 
it. 
O. 1 8 Did you make any arrangement to have it put in 
there? 
A. No. 
Q. 19 What was done with that half gallon of liquor? 
By Judge Lively: 
Same objection and exception to all this line of testimony. 
A. We took it down to my house and I drank some of it. 
and my brother-in-laws come in and they drank some, and Har-
old Powers was there, and he drank some of it. 
page 406 ] Q. 20 Do you remember seeing the defendant 
drink any? 
By Judge Lively: 
Same objection and exception. 
A. No, sir, I do not. 
Q. 21 What time did he leave there? 
By Judge Lively: 
Same objection and exception. 
A. After he eat breakfast. 
Q. 22 What time w·as that? 
A. About eight-thirty or nine o'clock. I guess. 
By the Court: 
I didn't understand the witness to say who was along when 
they got that half gallon of liquor. 
Q. 23 Was anybody along but you and John when you 
got that half gallon of liquor? 
John Hall vs. Commonwealth of Virginia 277 
By Judge Lively: 
Same objection and exception. 
A. Nobody but me and Johnny was all. 
By Mr. Sutherland: 
You may cross examine. 
By Judge Lively: 
Motion is here made to strike out the testimony of this wit-
ness for all the reasons assigned in the motion as to the testimony 
of M' nnie Wallace, and objections to that testimony, because it 
is higl:aly immaterial. irrelevant and prejudicial to the defendant. 
No cross examination. 
Witness stood aside. 
page 407 ] NOLEN MULLINS, a witness introduced by the 
Commonwealth, recalled, was examined and tes-
t· fied as follows: 
DIRECT EXAMINATION 
By Mr. Sutherland: 
Q. 1 Do you remember Charlie Sallings being on the 
witness stand today? 
A. Yes, sir. 
Q.. 2 Did you state to him after the shooting took place 
-first.' do you remember him coming out to you on the street 
a ( rer the shooting? 
A. Not to my knowing, I don't remember it, no, sir. 
Q. 3 Did you state to him, or anyone in his presence, that 
you didn't shoot? 
A. Not to my knowledge. 
By Mr. Sutherland: 
Cross examine. 
By Judge Lively: 
No cross examination. 
Witness stood aside. 
By M1·. Sutherland: 
The Commonwealth closes. 
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By Judge Lively: 
The Defendant closes. 
(NOTE: At 12: 15 o'clock, p. m., June 21, 1941, Court 
wa~ adjourned until Monday morning, June 23, 1941.) 
MORNING SESSION 
Clintwood, Virginia. June 23, 1941. 
The Court met pursuant to adjournment of Saturday, at 
9: oo o'clock. 
PRESENT: The same parties as heretofore noted. 
WHEREUPON, Counsel for the Commonwealth ·and De-
fendant having announced they had concluded the introduc-
tion of their evidence, and the foregoing being all of the evidence, 
e:xbibits, motions, objections and rulings tl:ereon, had in the 
tr· al of this care, thereupon the instructions were considered by 
the Court and Counsel, in cham hers, as follows: 
COMMONWEAL TH'S INSTRUCTION NO. 1 (Given). 
The Court instructs the jury that if you believe from the 
evidence in this case, beyond a reamnable doubt. that the de-
fendant, John Hall, maliciously shot and wounded Estil Wil-
lis, with the intent to maim, disfigure, <liable or kill. you will 
find him guilty of a felony, and fix his punishment by confine-
ment in the penitentiary for not less than one nor more than ten 
years. 
By Judge Lively: 
Instruction No. 1 is objected to because it is inap-
page 409 J plicable. The evidence does not show malice, and 
this Instruction, together with Instruction No. a. 
Instruction No. 6, and Instruction No. 7, unduly emphasizes the 
question of malice. 
By the Court: 
Objection overruled. 
By Judge Lively: 
:gxception. 
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COMMONWEAL TH'S INSTRUCTION NO. 2 (Given) 
The Court instructs the jury that if you believe from the 
evidence in this case, beyond a reasonable doubt, that the de-
fendant, John Hall, attempted to murder Nolen Mullins, and 
did any act towards the commission thereof; and had this act 
attempted succeeded the defendant would have been guilty of 
murder in the first degree, then you should find him guilty and 
fix his punishment at not less than one, nor more than ten years. 
And the Court says that murder by poisoning, lying in wait, 
imprisonment, starving, or by any wilful, deliberate and pre-
mditated killing, or in the commission of, or attempt to com-
mit, rape, robbery, or burglary, is murder of the first degree. 
All other murder is murder of the second degree. But if you 
be[eve the defendant attempted to kill and murder the defend-
ant Nolen Mullins as aforesaid, and had he succeeded he would 
have been guilty of murder of the second degree, or of volun-
tary manslaughter, then you should fix his punish-
page 4 Io ] ment in the penitentiary not less than one nor 
more than five years, or in your discretion at con-
finement in jail for a term not to exceed twelve months. 
(This instruction was given without objection.) 
COMMONWEAL TH'S INSTRUCTION NO. 3 (Given). 
The Court instructs the jury that if the defendant was 
dmnk on the street in the town of Haysi, where more -than one 
other person was in view, then Estil Willis as Deputy Sheriff 
or Town Sergeant, had the right to, and it was his duty, to 
arrest the defendant. either by virtue of, or without a warrant; 
and this is so even if the defendant was a Notary Public. and 
was not at the time creating a disturbance or molesting anyone, 
but peacefully walking along the sidewalk. 
By Judge Lively. 
Instruction No. 3 is misleading, confusing, and incom?ct. 
It states, in effect, that the r)ght to arrest a misdemeanant with-
out a warrant is the same as where a warrant is had. This is not 
the law. No warrant was had in this case. The right to arrest 
for a mi~demeanor without a warrant exists only when the mis-
demeanor was committed in the arresting officer's pre--ence. This 
Instruction tells the Jury that if defendant was in-
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page 4 1 1 ] toxicated on the streets of Haysi, then the officer 
involved had the legal right and duty to arrest 
him. It does not even confine the drunkenness referred to, to 
the day in question. But if it did, this would not cure the error. 
To accentuate the error of this Instruction, the Commonwealth 
offered evidence, over defendant's objection, of several instances 
when defendant appeared to be intoxicated some hours before 
tbe difficulty. Even if he had been then intoxicated, he had 
plenty of time to have recovered from it before the difficulty, 
and it did not follow that he was intoxicated at the time of the 
difficulty, and the officers involved did not see the defendant 
until a minute or two before the difficulty. Under this Instruc-
tion and under the evidence permitted to go to the jury, the 
jury might well find that the arrest was lawful if defendant was 
intoxicated when the officers saw him just preceding the dif-
intox:cated when hte officers saw him just preceding the dif-
ficulty. 
By the Court: 
Objections overruled. 
By Judge Lively: 
Exception. 
COMMONWEAL TH'S INSTRUCTION NO. 4 (Given). 
The Court tells the jury that if they believe, beyond a rea-
sonable doubt, that at the time of this difficulty the defendant 
was drunk, and that Willis, the Deputy Sheriff, 
page 4 1 2 ] undertook to arrest him, and, in so doing; was 
using no violence other than to take hold of him 
with his hands, and that the defendant thereupon shot and 
wounded Willis, to prevent being arrested, then he is guilty of 
a malicious wounding, punishable by from one to ten years in 
the penitentiary. 
By Judge Lively: 
Instruction No. 4 is objected to because it directs a verdict 
and wholly ignores material evidence in the case. In other 
words, it directs a verdict upon a partial view or resume of the 
evidence. The material evidence which it wholly omits is the 
conduct of Nole'n Mullins at the time of the difficulty and it, in 
effect, directs a verdict against defendant without any notice or 
reference to the material conduct and actions of Nolen Mullins 
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at the time. According to all of the testimony, officers Willis 
and Mullins were on a joint enterprise, the arrest of the defend-
ant, at the time of the difficulty. The right of either was, there-
fore, dependent upon the conduct of both. This Instruction 
undertakes to negative any misconduct on the part of Willis be-
fore telling the jury that defendant was guilty of malicious 
wounding, but it entirely ignores the conduct of Mullins dur-
ing said period. In other words, if Willis, according to this In-
struction, was doing nothing but attempting to 
page 41 3 ] r.old defendant, then t ven though defendant's body 
was being riddled with bullets, fired by Willis, co-
aclcr, Mullins, defendant had no right of self-defense, and was 
guilty of malicious wounding if he fired on Willis. Defend-
ant's right of self-defense is to be determined with reference to 
the conduct of both officers at the time of the difficulty, and 
not merely by the conduct of one, who, according to defendant's 
testimony, held him helpless while the other shot him. 
This Instruction, likewise, entirely ignores defendant's the-
ory and ev:dence that defendant had no knowledge of either the 
identity or purpose of the officers, certainly until after he was 
shot through the body. 
By the Court: 
Objections overruled. 
By Judge Lively: 
Exception. 
COMMONWEAL TH'S INSTRUCTION NO. 5 (Given). 
A person is drunk, in a legal sense, when he is so far under 
the influence of liquor that his passions are visibly excited or 
his judgment impaired thereby, or when he is visibly affected 
mentally and physically by intoxicating drink. 
(Instruction No. 5 was given without objection.) 
page 414 ] COMMONWEAL TH'S INSTRUC-
TION NO. 6 (Given). 
The Court instructs the jury that even if the defendant 
had been sober, and Estil _Willis, the deputy sheriff and town 
sergeant undertook to arrest him without a warrant, and in so 
doing placed his hands on him for that purpose, the defendant 
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was not ju~tified in shooting Willis, and if the defendant resist-
ed this arrest with a deadly weapon and in very cruel manner. 
the inference would be that it was malice that prompted him in 
what he did. 
By Judge Lively: 
Instruction No. 6 is amenable to all of the objections made 
to Instruction No. 4. 
By the Court: 
Objections overruled. 
By Judge Lively: 
Exception. 
COMMONWEAL TH'S INSTRUCTION NO. 7 (Given). 
The Court instructs the jury that malice nece~sary to con-
stitute the crime of murder may be either expressed or implied, 
the word "malice" is used in a technical sense, and includes not 
only anger, hatred and revenge, but every unlawful and un-
justifiable motive. It is not confined to ill-will to anyone or 
more particular persons, but is intended to denote an action 
flowing from any wicked or corrupt motive, done 
page 4 1 5 ] with an evil mind and purpose and wrongful in-
tention, where the act has been attended with such 
circumstances as to catry in them the plain indication of a heart 
r~gardless of social duty and deliberately bent on mischief: 
therefore, malice is implied by law from any wilful, deliberate 
and cruel act against another however sudden. 
(Instruction No. 7 was given without objection.) 
COMMONWEAL TH'S INSTRUCTION NO. 8 (Given). 
The Court instructs the jury that in order for the defend-
ant to rely upon self-defense, the necessity relied upon to justify 
his actions, must not arise out of his own misconduct 
(Instruction No. 8 was given without objection.) 
DEFENDANT'S INSTRUCTION NO. 1 (Given). 
The Court instructs the jury that the defendant is presum-
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ed to be innocent of the offense with which he is charged and 
th~t the burden is upon the Commonwealth to establish, by 
competent evidence, the guilt of the accused, beyond all rea-
rn1able doubt. The Court further instructs the jury that in 
order to warrant a conviction, ·the evidence must 
p::ige 4 I 6 ) not only show the guilt of the accused beyond a 
reasonable doubt, but the evidence must also be, 
beyond a reasonable doubt, inconsistent with the innoc~nce of 
accused. And the Court further instructs the jury, that unless 
you bdieve the guilt of the accused has been established by the 
ev· dence in this case, in the manner hereinabove defined, then 
it is your duty to find him not guilty. 
DEFENDANT'S INSTRUCTION NO. 2 (Refused). 
The Court instructs the jury that in all criminal prosecu-
tions a man has a right to be confronted with his accusers, and 
the witnesses against him, and no statement made by any wit-
ness or other person than in court, and in the presence of the 
accusd constitutes evidence against him. 
By the Court: 
Im;truction No. 2 is refused. 
By Judge Lively: 
The defendant, by counsel. excepts to the action of the 
Court in refusing to give Instruction No. 2 offered on behalf of 
the defendant, for the reason that said instruction is a correct 
statement of the law, and is applicable to the facts in this case. 
The Commonwealth was permitted to prove, over defendant's 
objections, in several instances statements of persons made out of 
court, wh:ch the jury, in the absence of this instruction would 
construe as evidence against the defendant in this case. 
pag~ 417 ] DEFENDANT'S INSTRUCTION 
NO. 3 (Refused). 
The Court instructs the jury that defendant was at the time 
of the difficulty a Notary Public, a peace officer, and that he 
had the right to carry on his person a pistol or pistols, and had 
the right to carry same either concealed or unconcealed. 
DEFENDANT'S INSTRUCTION NO. 3-a (Given). 
The Court instructs the jury that defendant was at the time 
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of the difficulty a Notary Public, a peace officer, and that he 
had the right when in the discharge of his official duty, to carry 
on his person a pistol or pistols, and had the right to carry same 
e:ther concealed or unconcealed. 
By Judge Lively: 
The Court refused to give Defendant's Instruction No. 3 
as offered, and the defendant, by counsel, excepts, because it is 
a correct statement of the law. As has been held in Virginia a 
Notary Public is a peace officer. and is entitled to carry a pistol 
concealed or unconcealed at any time. His duties are continu-
ous. This instruction was applicable to the facts in the case, and 
the refusal by the Court to give the instruction was prejudicial 
to the defendant. 
The Court, over defendant's objections, amended said in-
struction by inserting the words "when in the dis-
page 4 I 8 ] charge of his official duty'', which is an incorrect 
statement of the law. and is prejudicial to the de-
fendant, and to the giving of said instruction, as amended, de-
fendant, by counsel, excepted; and, thereupon, counsel for de-
fendant, without waiving their objection to the action of the 
Court, but relying upon same, moved the Court to add to said 
instruction, or to instruct the jury, that a Notary Public is a 
peace officer, and that his duties are continuous, and that he 
might be required to act as such at any time, but the Court re-
fused to give an instruction to this effect, and the defendant, by 
counsel, again excepted, and again exc~pted to the giving of said 
Instruction No. 3-a, as amended by the Court. 
DEFENDANT'S INSTRUCTION NO. 4 (Given). 
The Court instructs the jury that as to the imminency of 
the danger which threatened the defendant and as to the necessi-
ty of shooting in the first instance, the defendant is the judge, 
and that the jury must pass upon the defendant's actions in 
the premises, viewing said actions from the defendant's stand-
point at the time of the shooting. 
DEFENDANT'S INSTRUCTION NO. 5 (Refused). 
page 419 
The Court instructs the jury that if you believe 
from the evidence that John Hall, the defendant. 
was walking along the streets of the town of Hay-
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si in an orderly and peaceable manner, and that the two officers, 
prosecutors, without his knowledge of their approach or pur-
pose, came up behind him, and that officer Willis without dis-
closing his identity, grabbed said Hall around the body or hips 
and that said Hall, in an effort to discover the identity and pur-
pose of the party who had grabbed him or had taken hold of 
him, tried to look around and asked what that meant and en-
deavored to free himself, and that thereupon officer Mullins 
shot Hall in the left shoulder and through his lung and that of-
ficer Willis shoved Hall away from him and said Hall thereup-
on, reasonably believing that he was in danger of death or seri-
cu .· bcdily harm pulled his pistol and fired, and shot officer 
Willis and shot in the direction of officer Mullins, as shown by 
the evidence, then said acts of defendant were justified under 
the law and you must find him not guilty, and this is true whe-
ther said defendant was at the time intoxicated or not. And the 
Court further instructs the jury that if you have any reasonable 
doubt, whether the events were as above· set out, or were as 
claimed by the Commonwealth, or in some other manner indi-
cated by the evidence, then you must give the defendant the bene-
fit of such doubt and find him not guilty. 
page 420 ] By Judge Lively: 
The defendant, by counsel, objects and excepts to 
the action of the Court in refusing to give Instruction No. 5 as 
offered. This instruction, it is submitted. correctly recites the 
facts and the theory of defendant as presented by the evidence, 
and is in accordance with the law. In other words, said instru('.-
tion, as offered, is a correct instruction and applicable to the facts 
in the care. Defendant is entitled to have this instruction given 
as offered, but the Court, on objection by the attorney for the 
Commonwealth, refused to give ~aid instruction a~ offered. and 
the defendant, by counsel, excepts. 
THEREUPON, the Court prepared and gave Instruction 
No. 5-a which was as follows: 
DEFENDANT'S INSTRUCTION NO. 5-a (Given) 
The Court instructs the jury that if they believe from the 
evidence that John Hall, the defendant, was walking along the 
street in the town of Haysi. in an orderly and peaceful manner. 
and that two deputy sheriffs, Willis and Mullins, without his 
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knowledge of their approach, or purpose, came up behind him, 
and that officer Willis grabbed said Hall around the body, or 
hip:, and that said Hall in an effort to discover the identity or 
purpose of the party who had grabbed him, or had taken hold 
of him, tried to look around, and asked what that meant, and 
endeavored to free himself, and that, thereupon, 
page 421 ] officer Mullins shot Hall in the left shoulder, and 
thru the lung, and that officer Willis shoved Hall 
away from him, and that said Hall thereupon, reasonably be-
liev~ng that he was in danger of death or serious bodily harm, 
pulled his pistol and shot officer Willis, and shot in the direc-
tion of officer Mullins, then said acts of defendant were justi-
fied under the law, and you must find him not guilty. 
By Judge Lively: 
To the giving of Instruction No. 5-a, as prepared and giv-
en by the Court, the defendant, by counsel, excepted, for the 
following reasons: 
( 1) Because said instruction is not in accordance with 
Defendant's Instruction No. 5, as offered, wh·ch is a correct 
statement of the facts, and a correct statement of the law as ap-
plicable thereto, and which defendant is entitled to have given. 
( 2) Because the Court, in giving this Instruction omitted 
and left off a material part thereof, that is, the par~10n of sa~d 
instruction which dealt with, and told the jury that the de:end-
ant's right of defense, and his justification existed whether he 
was intoxicated or not, and the Court likewise left off and omit-
ted from said instruction a material portion which correci.l y 
stated the law, that is, if the jury had any reason-
page 422 ] able doubt as to whether the above recited facts 
and theory were the facts of the case, or whether 
the Commonwealth's theory or some other theory were the facts, 
then they must give the defendant the benefit of the reasonabk 
doubt and find him not guilty. 
In this case the defendant offered evidence tending to show 
that an assault was made upon him by part!es whom he did 
not know, and that he was shot through the body at a time whem 
he did not know who was assaulting him or had hold of hfm. or 
what the purpose of the assault was, and that he thereafter, be-
lieving himself in danger of death and serious bodily harm, 
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fired the shots for which he is being prosecuted in these cases. 
Defendant has endeavored to present his theory of the case in 
Instruction No. 5, which has been refused by the Court, accord-
ing to the Court's statement because it is not a correct or proper 
recital of the facts or of defendant's theory. 
Counsel for the Defendant except to the action of the Court 
in refusing this instruction and state to the Court that the re-
cital of facts as contained therein are in accordance with their 
understanding of defendant's theory of the case. 
Counsel for Defendant, in view of the Court's refusal of 
Imtruction No. 5, as offered, and without waiving their ob-
jections to the action of the Court in refusing this 
page 423 ] instruction, requested the Court to instruct the 
jury upon this theory of defendant, which we 
have endeavored to outline in said instruction, and thereupon 
the Court dictated Instruction No. 5-a as above set out, and to 
which counsel for Defendant excepted, for reasons above set out. 
DEFENDANT'S INSTRUCTION NO. 6 (Given). 
The Court instructs the jury that before you can convict 
the defendant of any offense the Commonwealth must prove 
every fact es.:ential to his conviction beyond all reasonable doubt, 
and the Court further instructs the jury that if there is any 
reasonable theory upon which the defendant may be innocent, 
then it is the duty of tht jury to find him not guilty. 
DEFENDANT'S INSTRUCTION NO. 7 (Given). 
The Court instructs the jury that where a man is threaten-
ed with danger, the law authorizes him to determine from ap-
pearances and the actual state of things surrounding him, as to 
the necessity of resorting to force; and if he acts from reason-
able and honest conviction, he will not be held criminally res-
ponsible for a mistake as to the actual danger, where other ju-
dicious men would have been mistaken; for when one attempts 
tu injure another, it gives the injured man the right 
page 424 ] to make use of such means to prevent injury as his 
behavior and the situation make necessary. 
DEFENDANT'S INSTRUCTION NO. 8 (Given). 
The Court further instructs the jury that as to the 1m-
minency of the danger which threatened defendant and the 
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n£cessity of the shooti.:1g, the prisoner is the judge; and the jury 
must pass upon the defendant's action in the premises, viewing 
such action from the defendant's standpoint at the time of the 
shooting; and if the jury believe from all of the facts and cir-
cum~tances in the case, when viewed from the standpoint of the 
prisoner at the time of the shooting, that the defendant reason-
ably believed the danger imminent, and that the shootin~ was 
necessary to preserve his life or to protect him from great bod;ly 
harm, then he was excusable for using a deadly weapon in his 
defense and the jury should find the defendant not guilty. 
DEFENDANT'S INSTRUCTION NO. 9 (Refused). 
The Court instructs the jury that even when a misden1eanor 
has been committed by a person an officer cannot use excessive 
force in making an arrest therefor. It is the duty of an officer 
seeking to make an arrest to acquaint the party 
page 426 ] sought to be arrested with his (the officer's) pur-
pose and unless there is someth:ng in the present 
attitude or conduct of the person sought to be arrested, which 
makes it unwise or unsafe to do so, it is the officer's duty to give 
a party sought to be arrested an opportunity to submit to arrest 
before assaulting him or taking hold of him. 
By Judge Lively: 
To the action of the Court in refusing Instruction No. 9, 
the defendant, by counstl, excepts, because it is a correct state-
ment _of the law under the facts in this case. Two issues were 
presented in this connection. One was as to whether the defend-
ant was intoxicated at the time of the controversy. The other 
was that even though he were intoxicated at that time the of-
ficer's actions in approaching and seizing him were unwarrant-
ed and unfair, and that the force applied was exce~sive and con-
trary to law. The refusal of this instruction is particularly 
harmful in view of instructions given for the Commonwealth, 
which, in effect, tell the jury that if the defendant was intoxi-
cated the officers had the right to ocmmit the acts which thev 
did, regardless of the necessity therefor, and regardless of the 
question of excessive force used. 
page 427 ] The Instructions were read to the jury. 
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(Pages 427 to 456) Speeches of attorneys omitted by 
agreement of counsel, with understanding either party, if neces-
sary and agreeable to the court, may in argument refer to speech 
of Mr. Sutherland. (See M. S.) 
page 45 6 ] NOTE: At I 2: I 5 o'clock, p. m., a recess of one 
hour was taken for lunch. 
AFTERNOON SESSION 
Clintwood, Virginia. June 23, 1941. 
Met at the expiration of the recess at r : 1 5. 
By the Court: 
Gentlemen, you will go to your room and write a separate 
ve~·dict on the two indictments. 
NOTE: Thereupon the Jury retired to its room to con-
~ider the case, and 1e~urned into court at 3: 1 5 o'clock. 
By the Clerk: 
They ~ay they have agreed in one case but they cannot in the 
otb..:r. 
By the Court: 
Is it all r:ght to accept the verdict of the jury in the case 
they have agreed on without further consideration of the other 
one? 
By Judge Lively: 
So far as I know I think so, but I would like to consult Mr. 
Long, who is out just now. 
By the Court: 
Do you think you can agree in the other case? 
page 457 ] By a Juror: 
We are a right smart piece apart. One says he 
won't move from where he is at. 
By tbz Court: 
Do you think further time would do any good in the case 
you haven't agreed on? Speak up. I want to know now if you 
think further t:me would do you any good, and you can spend 
tbe balance of the evening in there, if necessary, or if you have 
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reached the conclusion you cannot agree. 
By a Juror: 
We could try to get together. 
By the Court: 
You have tried and haven't done any good. Now do you 
think it would do any good to give you further time? 
By a Juror: 
I couldn't hardly say, but I don't believe so. 
By another Juror: 
I don't think the jury can get together the way circum-
stances is. 
By the Court: 
You mean the one you haven't agreed on you don't think 
you can agree? 
By a Juror: 
I believe not. 
By the Court: 
I think I will send you back a little while anyway. Go 
back and try it a little while and see. Discuss the case quietly 
and each juror give consideration to the other jurors' opinions 
and conclusions, and if you can agree, without do-
page 4 5 8 ] ing violence to your conscience, all right, and if 
not, report back to the Court you have come to the 
conclusion you cannot reach an agreement. Go back to your 
room. 
(NOTE: The jury retired again at 3 :30 o'clock, and re-
turned into the courtroom at 3 :35 o'clock.) 
By a Juror: 
We didn't get together on this case, and didn't write a ver-
dict in either one. (Note: Something further was said by the 
juror, which the reporter could not hear.) 
By the Court: 
What did he say? 
By the Clerk: 
He said they don't have any verdict in either case. 
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By the Court: 
G.::ntlemen, I am going to put you in the hands of the sher-
iff and keep you over until tomorrow. 
By Judge Lively: 
We would like to be heard, sir, and make a motion in the 
absence of the jury, before that is done. 
By the Court: 
The Ccurt has to have these men back tomorrow anyway, 
and it will take some time to get started in the other case.· · 
By Judge Lively: 
I think the Court would probably want to hear our mo-
tbn before any action is taken as to the disposition of the jury. 
By the Court: 
page 459 ] Mr. Clerk, swear the sheriff to take charge of the 
jury. 
(NOTE: Two deputy sheriffs were sworn.) 
By the Court: 
Y OlJ gc:ntlemen may retire from the courtroom. (The 
jury retired with the deputy sheriffs.) 
By the Court: 
Now I will hear you. 
By Judg2 Lively: 
If the Court please, we tndeavored to make a motion before 
the Court in opposition to putting the jury in the hands of the 
rberiff. The Court proceeded without hearlng us, and now we 
desire to except to the action of the Court in putting the jury 
in the hands of the sheriffs. This is a transaction between two 
deputy sheriffs on the one hand and the defendant on the other. 
We think that in itself would disqualify the sheriffs to perform 
thi ~ function, and in addition to that, there is the question of 
civil liability wh'.ch lies in this care, in which the sheriff would 
be dir:ctly inte!ested, and we desire to except to the action of the 
Court on that account, and move to discharge the jury and de-
clare a mistrial. 
In addition to that, it is not such a case as the law requires 
the jury to be guarded, and they have not been guarded hereto-
fore, and the action of the Court would, in all probability, be 
construed by the jury in a sense coercion and requiring them to 
Supreme Court of Appeals of Virginia 
agree when they have twice reported they could 
page 460 ] not agree, and may result in the jury believing they 
will be kept under guard until they do agree. We 
did not anticipate any such action as this but we will probably 
desire to submit some affidavits in support of this exception. 
By the Court: 
The Court is of opinion that feeling for and against the de-
fendant among the people, that is public sentiment, is keyed up 
·to such a pitch in this case that it can be breathed in the air both 
ways, and for that reawn the Court is of opinion the case has 
reached a stage where the jurors ought to be removed as far as 
poss:ble from such influence and to try, if the Court can reason-
ably do so, to have the jury reach a verdict. The Court is not 
coercing jurors, but the Court has told them they will do noth-
irg-and will tell them again, that they should do nothing that 
would cramp their consc:ence, but if it is reasonably possible, it 
it desirable not to have a hung jury. 
The Court will not permit any deputy sheriff who is di-
rectly or indirectly connected with the case to be in the presence 
of the jury while guarding them. The Court has absolute con-
fidence in the two men selected to guard them that no undue in-
fluence will be exerted or attempted in the presence of the jury. 
and the Court will send these men to Mrs. Fleming's place, where 
the sheriff lives. to be kept there over night. 
page 46 1 ] By Judge Lively: 
As I stated, we will desire to submit affidavits in 
support of our exception to the action of the Court. We feel it 
is prejudicial and we will desire to support our contentions by 
affidavits. 
(NOTE: There was considerable discussion had off the 
record.) 
By the Court: 
I believe I will designate two special men to take charge of 
the jury and not let any deputy sheriff go about them, and that 
will be done without any public notriety about it. I will desig-
nate two men to take charge of these men in place of the two 
deputy sheriffs, and not permit them to be about them at all. 
(NOTE: The Court sent out after two special men, who 
were sworn to guard the jury, and the jury was brought back 
into the courtroom at 4: 5 5 o'clock.) 
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By the Court: 
Now, Gentlemen of the Jury, the Court is very anxious 
that. nobody be permitted to talk to you, or in your presence. 
The Court is anxious to cut you off from any association with 
any of the people connected with the case, on either side, and for 
that reason the Court had decided to put you in the hands of 
guards and keep you together, however, I know you will keep 
your~elves as free from any excitement and talk as possible, so 
the Court will admonish you as usual not to talk 
page 462 ] to anybody or permit anybody to talk to you 
about this case, or in your presence, and if they do 
attempt to do so, report it to the Court. I have taken the other 
· course for fear people would get around and talk and gesture 
and so on in the presence of the jury, which they do uncon-
sciously. All of you be back here at nine o'clock tomorrow 
morning, and I will let you consider the case farther. I am not 
satisfied to let you go without making a further effort to £ee if 
you can get together. 
The guards are discharged. 
(NOTE: Thereupon the jury retired.) 
By Judge Lively: 
To which action of the Court in refusing to discharge the 
jury and sustain the motion heretofore made to discharge the 
jury on account of the action of the Court, which the jury will 
construe as coercion and indication of the r.eriousne:s of the 
charge, the defendant, by counsel, excepts. 
(NOTE: Thereupon, at 5: 1 o o'clock, p. m., court was 
adjourned until 9: oo o'clock tomorrow morning.) 
MORNING SESSION 
Clintwood, Virginia. June 24, 194 1. 
The Court met pursuant to adjourning on ye:terday at 
9:00 o'clock. 
page 463 ] By the Court: 
Gentlemen of the Jury, the Court held you over 
because there was no expression coming from any juror that he 
thought it was impossible for you to agree, therefore, the Court 
gave you further time to think over this case, to ~ee if you could 
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agree, of course not trying to force you to do anything, but the 
Court is only ,endeavoring to give you full opportunity to care-
fully and dispassionately consider this case and see whether or 
not you can, without doing violence to your conscience, reach 
a verdict. 
I will ask you to go back this morning and if you determine 
it is impossible for you to agree, the Court will not require you 
to waste any further time. 
(NOTE: Thereupon the jury retired at 9: 05 o'clock and 
returned into the courtroom at 9:30 o'clock, a. m.) 
The Clerk read the following verdicts: 
"W-.e, the jury, find the defendant not guilty as charged in 
the within ind:ctment as to Nolen Mullins." 
"We, the jury, find the defendant guilty as charged in the 
w :thin indictment, and fix his punishment at two years in the 
penitentiary." 
By the Court: 
Gentlemen, the Court will require you to go back and 
specify whether you find the defendant guilty of a malicious or 
unlawful wounding. Just use the one word and 
page 464 ] show which you find him guilty of. 
(NOTE: The jury again retired and brought in the fol-
lowing verdict:) 
"We, the jury, find the defendant guilty of unlawful 
wounding, as charged in the within indictment, and fix his 
punishment at two years in the pen:tentiary." 
By the Court: 
The Court sees no reason why the jury may not be dis-
charged in this case. You are discharged. Anything to say, 
gentlemen? 
By Judge Lively: 
If the Court please, we move to set aside the verdict of the 
jury and grant the defendant a new trial for the following rea-
sons: 
( r) Because of the reception of improper evidence of-
fered by the Commonwealth over defendant's objection. 
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( 2) Because of the refusal of the Court to permit proper 
evidence offered by the defendant, on objection from the Com-
monwealth. 
( 3) Because of error of the Court in giving in~tructions 
on behalf of the Commonwealth which were incorrect and im-
proper, and not correct statements of the law, and to which de-
fendant duly objected. 
(4) To the refusal of the Court to give certain instruc-
tions offered by the defendant which were correct" 
page 465 ] statements of the law, and applicable to the facts 
of this case. 
And, further, to the action of the Court in amending and 
giving as amended, over defendant's objection, an instruction 
offered on behalf of the defendant, and to the giving of which in 
its amended form, the defendant objected and excepted. 
And, to the substitution of Instruction No. 5-a for defend-
ant's Instruction No. 5, the changes in which as made by the 
Court it is submitted were improper and incorrect, and because 
the instruction, as offered, was proper and material. 
And, to the action of the Court in failing to give defend-
ant's instructions as offered. 
( 5) Because the verdict is contrary to the law and the 
evidence. 
( 6) Because of improper arguments of coum:el for the 
Commonwealth, which were permitted by the Court over the 
defendant's objections. 
( 7) To the action of the Court in directing that the jury 
be placed under the guard of deputy sheriffs, which for reasons 
heretofore stated to the Court, was improper under the circum-
stances and facts of this case, and the effect of which was to im-
press upon the jury the thought the Court considered this a 
serious case, and amounted to coercion to find a 
page 466 ] verdict of guilty, and alw to find some verdict. 
This was done after the jury had reported twice to 
the Court they could not agree, and this action, which it is res-
pectfully submitted was prejudic~al error, was not cured by the 
instructions and proceedings thereafter had by the Court. 
(8) And, defendant excepts to the action of the Court in 
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failing to discharge the jury after they had reported twice they 
could not agree en the afternoon of June 23rd, and likewise in 
fa ling to diccharge them en the morning of June 24th. 
By the Court: 
If the Court had any serious doubt about any point raised 
as to the regularity or irregular:ty of the trial, the Court would 
take under advisement the motion to set aside the verdict of the 
jury and have the evidence and all the proceedings written up. 
The Court is not aware at this time of having refused the 
admks'.on of any piece of evidence offered by the defendant, 
and is now of the opinion that all of the evidence tendered by 
tb.:- defendant was admitted and permitted to go to fr:e jury. 
The Court had a little doubt at the time the te3timony was 
offered as to the admissibility of the testimony of Minnie Wal-
lace, and the other witness that followed her on 
page 46 7 ] the stand, whose name is not now recalled. Of 
cour.:::e contradictions on immaterial matter are as 
a rule not permissible, but upon rerious reflection the Court was 
of the opinion, and is still of the opinion, in the light of the 
defendant's testimony both in chief and on cross examination 
a~ to the incidents described by these two witnes~es refertzd to. 
that the contradiction£ were proper, and should have gone to 
thz jury for what they were worth. 
The Court is of opinion that the instructions a'.? a w:1ole 
corrtctly propounded the law applicable to this case. 
As to the Court's action in placing the jury momentarily 
in the hands of the deputy sheriffs. the Court is of opinion that 
this action was then proper, and it would have been proper to 
have carried it to its ultimate conclusion, but upon reconsidera-
tion, the Court permitted the jury to go with the usual caution. 
and this action the Court cannot conceive to have been in any 
way prejud!cial to the defendant. 
In view of certain observations, this action was ta.ken by 
the Court more for the protection of the defendant than it was 
for guarding any rights for the Commonwealth, and was cer-· 
tainly not intended to prejudice the rights of anybody. 
Upon the whole the Court considers it unnecessary to take 
under advisement the motion to set aside the ver-
page 468 ] diet of the jury. The Court is constrained to OV·· 
errule the said motion. 
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By Judge Lively: 
To which action of the Court the defendant, by counsel, 
excepts. 
This was all the evidence introduced, and proceedings had 
in the trial of this case. 
page 469 ] STIPULATION 
It is stipulated between attorneys for both parties that the 
foregoing stenographic report of testimony and other incidents 
of the trial therein, shall be considered in lieu of formal Bills of 
Exception, and that all questions raised, all rulings thereon, all 
exceptions thereto, and the grounds of such exceptions, respect-
ively, as shown by said report of testimony, and other incidents 
of the trial therein, may be relied upon by either or both parties 
in the Supreme Court of Appeals, without taking separate Bills 
of Exception as to each point raised and excepted to. 
This the 1 1th day of August. I 94 1. 
page 470 ] 
HANSEL FLEMING, 
Attorney for the Commonwealth. 
BURNS & LIVELY, 
Counsel for the Defendant. 
JUDGE'S CERTIFICATE 
I. A. A. Skeen,, Judge of the Circuit Court of Dickenson 
County, Virg'.nia, who presided over the forego:ng trial of the 
case of Commonwealth of Virginia, Plaintiff v. John Hall, De-
fendant, do certify that the foregoing, together with the exhibits 
therein referred to, is a true and correct copy and report of all 
the evidence, together with all the mot~cns, objections and ex-
ceptions on the part of the respective parties, the action of the 
Court with respect thereto, all the instructions offered, amend-
ed, granted, and refused by the Court, and the objections and 
exceptions thereto: and all other incident~ of the said trial, with 
all the motions, objections and exceptions of the respective par-
ties as therein set forth. 
And I further certify that the 2ttorneys for the Common-
wealth had reasonable notice, in wr~ting, given by counsel for the 
defendant. of the time and place when the foregoing report of 
the testimony, exhibits, instructions, exceptions, and other in-
~·~ ... 
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. cidents of the trial would be tendered and presented to the un-
dersigned for signature and authentication, and that the said 
re.port was presented to me on the 1 I th day of August, 194 r, 
within less than sixty days after the entry of the final judgment 
in said cam:e. 
page 471 ] Given under my hand this the r Ith day of Aug-
ust, 1941. 
page 472 ] VIRGINIA= 
ALFRED A. SKEEN, 
Judge of the Circuit Court of 
Dickenson County, Virginia. 
In the Circuit Court of Dickenson County. 
I, A. A. Skeen, Judge of the Circuit Court of Dickenson 
County, Virginia, do hereby certify that the foregoing is an ac-
curate copy of the transcript of testimony and Defendant's Cer-
tificate of Exceptions, this day signed by me and filed. 
Given under my hand this the I r th day of August, 1941. 
ALFRED A. SKEEN. 
Judge. 
VIRGINIA= 
In the Circuit Court of Dickenson County. 
I. W. E. Counts, Clerk of the Circuit Court of Dickenson 
County, Virginia, do hereby certify that the foregoing is a true 
copy of the evidence, Certificate of Exceptions and all other in-
cidents of the trial, as certified by the trial judge. 
This the I I th day of August, r 941. 
W. E. COUNTS, Clerk. 
By K. E. FULLER, 
D. Clerk. 
page 473 ] CLERK'S CERTIFICATE 
State of Virginia, 
County of Dickenson, to-wit: 
I, W. E. Counts, Clerk of the Circuit Court of Dickenson 
County, Virginia, do hereby certify that the foregoing is a true 
transcript of the record in the case of Commonwealth of Vir-
g1ma, Plaintiff v. John Hall, Defendant, lately depending in 
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said court. 
I further certify that notice of the application for this trans-
cript has been duly given to counsel for the Commonwealth, as 
required by law. 
Given under my hand this the 1 1th day of August, I 94 1. 
W. E. COUNTS, Clerk. 
By K. E. FULLER, 
RECORD 
VIRGINIA: 
In the Circuit Court of Dickenson County. 
C~mmonwealth of Virginia 






At a Circuit Court Began and held for Dickenson County, 
Virginia at the Court House thereof on Monday, March I oth, 
in the year of our Lord One Thousand Nine Hundred and Forty 
One and in the I 65th, year of our Commonwealth. 
Present: The Honorable Alfred A. Skeen, Judge, Presiding. 
It appearing to the Court that it is necessary that a Grand 
Jury be summoned for the March Term of the Circuit Court 
whereupon the Sheriff of th~s County summoned from a list 
furnished by the Judge, of this Court as provided by law: N. H. 
Stanley, Foreman, Morgan Mullins, Glen Johnson, Richard 
Mills, and W. P. McGlothin, who being sworn and examined 
on their Voir Doir and found free from exceptions and qualified 
in all respects to serve as Grand Jurors, and the Court having 
selected N. H. Stanley, Foreman who took and subscribed the 
oath prescribed by law, and the other grand Jurors, having been 
sworn the oath the foreman had taken on his part, they and each 
of them would keep and observe, on their part, and having re-
ce'ved their charge from the Court retired to their 
page 475 ] room to consider of their pre~entments. and after 
some time returned into court, having found the 
fellowing indictments, to-wit: 
Commonwe2lth vs John Hall, Maiming, a True bill N. H. Stan-
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ley Foreman, and not having finished their investigations, were 
2-djourned over until tomorrow morning at 9 o'clock, A. M. 
VIRGINIA: 
Pleas before the Circuit Court of Dickenson County, Vir-
gm1a: 
Be it remembered that heretofore, to-wit~ 
At a Circuit Court held for Dickenson County, at the March 
Term, I 941, the following Indictment was returned by the 
Grand Jury, which is in the words and figures following to-
wit: "Virginia, In the Circuit Court for the County of Dick-
enson: County of Dickenson, to-wit: 
The Grand Jurors of the Commonwealth for the body of 
the County of Dickenson, at the March Term, 1941, on ·their 
oath present, that John Hall en the 24 day of December in the 
year one thousand nine hundred and forty, in the said County, 
and within the last twelve months prior to the finding of this 
indictmenc did unlawfully, feloniously, maliciously and of his 
malice aforethought, in said County, with certain guns and pis-
tols, then and there loaded with gunpowder and leaden shot, 
unlawfully, maliciously, feloniously and of his malice afore-
thought, did shoot and wound one, Estil Willis, a deputy sher-
iff of Dickenson County, Va., with intent him, the sa~d. Estil 
Willis, then and there to maim, disfigure, disab1e, 
page 476 ] and KILL AGAINST THE PEACE AND DIG-







Witnesses sworn and sent by the Court to the 
Grand Jury to give evidence. 
Endorsed on Back: Commonwealth vs. John Hall, An Indict-
ment for Maiming. A True Bill N. H. Stanley, Foreman. 
And at another day to-wit: On June 19th 1941 the fol-
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lowing order was entered in the Circuit Court, which is in the 
words and figures following to-wit: 
Commonwealth of Va. Plaintiff 
vs Attempt Murder No. 835 and Maiming No. 830 
John Hall Defendant. 
This day came the Commonwealth by her attorney, and 
the Defendant John Hall appeared into court in obedience to his 
recognizance, and was arraigned and upon his arrignment plead 
not guilty to the charges in the two indictments, and the Venire 
Facias, for the trlal of the said John Hall, charged with the Fel-
ony aforesaid, having been duly executed by the sheriff of this 
county, and a pannel of twenty Persons so summoned and in at-
tendance upon the Court, who being sworn were found qualified 
in all respects to serve as Jurors in this case, there-
page 477 ] upon the commonwealth struck four from the pan-
nel and the defendant likewise struck four from the 
pannel striking alternately, and the remaining twelve constituting 
the Jury for the trial of the said John Hall, charged with the 
Felonies aforesaid to-wit: S. M. Bowman. Lewis Harrison, H. 
E. McCoy, Enoch Moore, Gilmer Browning, Chas. H. Fuller, 
Mont B. Kiser, John H. Strouth, Kenos Stone, F. C. Hillman, 
Marcus D. Stanley and W. C. Lambert, who are sworn by the 
Clerk to well and truly try, and true deliverance make between 
the Commonwealth and the defendant at bar, and a true ver-
dict render according to the evidence, and after hearing· a part 
of the evidence, were adjourned over until tomorrow morning 
at 9 A. M. and were instructed by the Court not to converse with 
any person or permit any person to converse with them on any 
matter pertaining to this case, and to return into Court at 9 A. 
M. 
ALFRED A. SKEEN, Judge. 
Circuit Court for Dickenson County, Virginia on Friday 
June 20th in the year of our Lord One Thousand Nine Hundred 
and Forty-one. 
Present: The Honorable Alfred A. Skeen, Judge, Presiding. 
Commonwealth of Va. Plaintiff 
vs. Attempt Murder No. 835 and Maiming No. 830 
John Hall Defendant. 
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page 478 ] This day came the Commonwealth by her attor-
ney, and the Defendant ,John Hall again appeared 
into court. and the same jury that was adjourned over on yes-
terday, again appeared into Court and after hearing more evi-
dence in this case was adjourned over until tomorrow morning 
at 9 A. M. and were instructed by the Court not to converse with 
any person or permit any person to converse with them on any 
matter pertaining to this case and to return into court at 9 A. M. 
ALFRED A. SKEEN, Judge. 
Circuit Court for D:ckenson County, Virginia on Satur-
day June 21st, in the year of our Lord One Thousand Nine 
Hundred and Forty One. 
P1esent: The Honorable Alfred A. Skeen, Judge, presiding. 
Commonwealth of Va. Plaintiff 
vs Attempt Murder No. 835 and Maiming No. 830 
John Hall Defendant 
This day came again the Commonwealth by her attorney, 
and the Defendant John Hall again appeared into court, and the 
same Jury that was adjourned over on yesterday, aga:n appear-
ed into Court and after hearing the evidence, were adjourned 
over until Monday Morning at 9 A. M. and were instructed by 
the Court not to converse with any person or permit any p2r-
son to converse with them on any matter pertaining to this ere 
and to return into court Monday at 9 A. M. 
ALFRED A. SKEEN, Judge. 
page 4 79 ] Circuit Court for D~ckenson County, Virgin1a on 
Monday June 2vd, in the year of our Lord One 
Thousand Nine Hundred and Forty One. 
Present: The Honorable Alfred A. Skeen, Judge, presiding. 
Commonwealth of Va. Plaintiff 
vs. Attempt Murder No. 835 and Maiming No. 8~o 
John Hall Defendant. 
This day came again the Commonwealth by her attorney 
and the defendant appeared into court in obedience to his recog-
nizance, and the same Jury that was adjourned over from Satur-
day again appeared into court, and after hearing the instructions 
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of the Court and arguments of counsel in this case, and were sent 
to the1r room to consider of their verdict, and after some time 
returned into court not having arrived at a verdict, were again 
sent to their rcom, and after some time again returned into court 
not having arrived of a verdict, in this case were adjourned over 
until tomorrow morning at 9 A. M. and were instructed by the 
Court not to converse with any person or permit any person to 
converse with them on any matter pertaining to this case and to 
return into court at 9 A. M . 
Circuit Court for Dickenson County, Virginia on Tues-
day June 24th, in the year of our Lord One Thousand Nine 
Hundred and Forty-one: 
Present: The Honorable Alfred A. Skeen, Judge, presiding. 
Commonwealth of Va. Plaintiff 
page 480 ] vs. Attempt to Murder No. 835 and Maiming 
No. 830 
John Hall Defendant. 
This day came again the Commonwealth by her attorney, 
and the defendant John Hall appeared into court in obedience to 
bis recognizance, and the same Jury that was adjourned over on 
yesterday, again appeared into court, and were sent to their 
room to consider of their verdict, and after some time returned 
into court. having found the following verdict, to-wlt: in case 
No. 835 "We the Jury find the defendant not guilty as charged 
m the within indictment as to Nolen Mullins. John H. Strouth, 
Foreman." And in case No. 830 Maiming "We the Jury find 
the defendant guilty of unlawful wounding as charged in the 
within indictment and fix his punishment at 2 years in the Peni-
tentiary. John H. Strouth, Foreman." 
It is therefore ordered by the Court that the defendant .John 
Hall go therefore without day in case No. 835. 
The defendant made a motion to fet aside the verdict of the 
.Jury for reasons stated at bar, wh:ch motion the Court dot!1 
ovorrule. 
And in case No. 830 maiming; it being asked further of 
the defendant John Hall, if anything for himself he had to offer 
or knew to say why the Court should not proceed to pronounce 
sentence upon him according to law, and nothing bein~ offered 
in delay it is ordered by the Court that the said John Hall, be 
Supreme Court of Appeals of Virginia 
taken by the Jailor of this County and by him kept until such 
time as the Superintendent of the State Penitentiary or his agents 
send for him and that he then be delivered to the 
page 48 1 ] superintendent of the State Penitentiary or his 
agent and by him delivered to the State Peniten-
tiary thereto be kept, treated and confined ·~n the manner pro-
vided by law for a p2riod of (2) Two years the time fixed by 
the Jury in their verdict. 
It is further ordered by tbe Court that the Commonwealth 
recover of the said defendant John Hall, her costs in this behalf 
expended. 
And it is further ordered that a stay of sentence in this case 
be had for a pzriod of 120 days from this date, in order that the 
defendant may appeal to the Supreme Court for a writ of error 
in this case. 
Circu:t Court for Dickenson County, Virginia on Monday 
July 7th, in the year of our Lord One Thousand Nine Hundred 
and Forty One. 
Present: The Honorable Alfred A. Skeen, Judge, presiding. 
Commonwealth of Va. 




This day came the parties, the Commonwealth attorney ap-
pearing for the Commonwealth and the defendant appearing in 
proper person and by counsel, and the defendant moved the 
Court to set aside the verdict of the Jury and the judgment of 
the Court rendered thereon, both of which said verdict and judg-
ment were rendered on the 24th day of June, 194 r, and during 
the present term of Court, and for his grounds of 
page 482 ] motion the defendant assigns the following: 
. ( 1) All of the grounds of motion made on the 24th day 
of June, 1941: 
(2) Because of newly discovered evidence; 
In support of said motions the defendant tendered the fol-
lowing affidavits where were permitted to be filed, and which 
are hereby made a part of the record in this case; Sergeant Char-
ley Hall; Harold Counts and Kelsey Stanley and Levi Hall and 
John Hall, the defendant. 
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Which said motions were resisted by the Attorney for the 
Common wealth. 
And the Court, after due consideration of said motions and 
of the said affidavits above mentioned, overruled said motion, 
and the said defendant, by counsel, then and there excepted. 
And on August 1 1th 1941, the Bill of exceptions was filed 
in the office of the Clerk of the Circuit Court which is in the 
words and figures following, to-wit: 





Be it remembered that after the trial of said case, and after 
the rendition of verdict, and the entry of judgment thereon on 
June 24, 1941. on th:s the 11th day of August, 1941, and with-
in fifteen days from the rendition of said verdict, and the entry 
of judgment thereon, came the defendant and his attorneys, and 
also came the attorney for the Commonwealth, and moved the 
said Circuit Court of Dickenson County to set aside the verdict 
and judgment rendered against said defendant in this cause for 
all the reasons heretofore assigned in the motion heretofore made, 
and for the further reason of evidence discovered since said ver-
dict and judgment and presented to the Court affiadvits in sup-
port of said motion, wh:ch said affidavits are in the words and 
figures following, to-wit: 
ST A TEMENT OF CHARLIE HALL 
My name is Charlie Hall. I am 28 years old and a Sergeant 
in the U. S. Army stationed at Ft. Bragg. N. C. I was born and 
raised in Dickemon County. Va .. and wa~ at Haysi at the time 
of the shooting; I had a five day Xmas. furlough from the 
Army. At the time of the trial of this case. I wa~ at Ft. Br:iqg, 
N. C. I came in to Dickenson County, Friday morn~n9-". July 
.1.th, on a week end pass from the Armv. At that 
page 484 ] time I W;lS advised that Joh11 Hall. h?d heen rr~ed 
and convicted. 
At the time of the shooting I was on the ~idew:ilk hetween 
th~ bank and the beauty shop in the town of Havsi: I heard the 
f,rst ~hot which attrcted my attention. I wa~ 1ook;m!. in that 
direction at the time, and I saw the fire from Mullins' pi5'to1: he 
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fired the first two shots and they were fired at Johnny Hall; 
At the time, Est.I Willis had John Hall from behind and 
Hall's arms were pinned down by his side; Willis was on the 
sidewalk at the front end of a car and the shots were over the 
front end of the car. Willis fired one shot and Hall started 
backing across the street and he drew a gun, a bright gun, from 
his right front pocket and began to fire; Mullins changed to 
the other side of the front end of the car and began to fire again 
at Hall as Hall staggered back across the street. Willis left, go-
ing behind the buildings, and two more shots were fired from 
tln car by Mullins at Hall. Hall had fallen in the street before 
the:e two last shots were fired from behind the car at Hall. . 
Some of them took Hall across the street and upstairs. I 
mingled around in the crowd awhile and went on home. I went 
back to the Army on the 26th of December. I did not tell any-
one that I saw the shooting, as I did not want to be a witness in 
the case. On July 4, 1941, Johnny Hall was talking to me about 
tr.e trial, and in that conversation I told him that I had seen the 
shooting; he was the first person that I ever mentioned it to. 
I thought the case was over then and that there would be no 
possibility of my being summoned as a witness. I 
page 485 ] have to be back at Fort Bragg. N. C., by 6 A. M. 
July 7, 1941. I have no interest in the case. I 
am a one-half third cousin ·to Johnny Hall. 
STATEMENT OF HAROLD COUNTS 
The statement of Harold Counts, age 1 9 years, resident of 
Dickemon County, Virginia, son of Lawrence Counts, and now 
a student at Berea College, Berea, Ky., and Kelsey Stanley, step-
son of Lige Counts, age 20 years, and a coal miner. 
Said Harold Counts and Kelsey Stanley state that during 
the Christmas Holidays. Harold Counts had come home for his 
Christmas vacation and that they went together to the town of 
Haysi in the car belonging to Harold Counts' father and were 
there on the evening of December 24, 1940, when the shooting 
took place between John Hall and Estil Willis and Nolen Mµl-
lins; that they did not see who fired the first two shots; that at 
that time they had just gotten out of their car near the filling 
station and about 60 feet from the place where the shooting 
started: that the firing of these two shots attracted their atten-
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tion and they looked up and saw Johnny Hall, the defendant, 
backing off of the walk; that at that time John Hall's left arm 
appeared to be dangling at his side and injured and apparently 
useless; that he, Hall, backed off of the walk into the street, and 
then they saw him raise up his right hand and have a bright pis-
tol in it from which he fired at least two or three shots as he 
backed across the street, and then fired two shots after he had 
fallen on the opposite side of the street; there was 
page 486 ] considerable firing from the sidewalk or a car at 
the sidewalk where the difficulty had started, but 
affiants further state that they saw two shots fired by some of-
ficer with a uniform on in the direction of John Hall's body ly-
ing in the Street, and after Estil Willis had left the scene of the 
difficulty. 
Affiants further state that they did not desire to be wit-
nesses in this case and affiant Harold Counts states that he was 
afraid that he would be brought back from his school if he dis-
closed this informafon and for that reason did not tell anv one 
except his father, mother, and Bob Arrington about what he 
had seen, ~nd affiant Kelsey Stanley states that he did not de-
sire to be a witness in the .case and for that reason did not tell 
anyone except his step-father, mother, and brother of what he 
had seen. Affiant Harold Counts states that the first person he 
ever talked to about this matter outside of his father and mother 
was on July 3, 1941, when Levi Hall, a brother of John Hall, 
came to nim and asked him about it; that at that time he told 
Levi Hall what he and Kelsey Stanley had seen: that he made 
this statement to Levi Hall near the home of Floyd Arrington, 
and after he had come back into Dickenson County,· Virginia, 
at the close of his school term in Kentucky. 
page 487 ] STATEMENT OF JOHN HALL 
I, John Hall, do state and declare that I am the defendant 
who was recently tried in the Circuit Court of D!cken~on Coun-
ty, Virginia, on a charge of maiming Estil Willis and in which 
case the jury rendered a verdict of guilty on the 24th day of 
June, I 941; that I was seriously injured in said difficulty and 
was disabled for a long time after the diffculty: that I tried as 
best I could to get all facts in the case and to learn of who was 
present at the time of the shooting; that my brother, Levi Hall, 
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assisted me in this and we made every effort to learn of all par-
ties who knew anything of the facts; that we did not learn and 
were unable to learn anything about the intormat1on which 
Harold Counts, Kelsey Stanley; and Charley Hall had until at-
ter the termination of sa1d trial; that Levi Hall then learned of 
the information known by said Harold Counts and Kelsey Stan-
ley, and that I learned of the information of Sergeant Char:ey 
Hall m the following manner. I have known Lharley Hall for 
a long time, and he is a distant relative of mine and he has been 
in the Army for some years, and durmg the past year or so has 
been, as he into1med me, stationed at fort Bragg, North Caro-
lina. I saw him in Haysi, Dickenson County, Virginia, on July 
4, 1941, and he had heard of my conviction and he told me he 
was there and saw it, and then toldme of .what he had seen as 
set forth in his affidavit this day filed. I did not know that he 
was present at the time of the shooting, and did not know that 
he was even at home Christmas until he to.ld me there on July 
4. 1941. 
page 488 ] ST A TEMENT OF LEVI HALL 
I. Levi Hall, do. state and declare that I am a brother of 
John Hall, who was recently tried in Dickenson County, Vir-
ginia, on a charge of maiming Estil Willis and of w~1icb charge 
he was convicted by verdict entered on June 24, 1941; that prior 
to the trial I made diligent inquiry to find out all the facts th:}t 
I could about the difficulty, as my said brother was seriou".'.ly in-
jµred and during a good portion of the time was unab!e to look 
after himself; that on Junr 29, 1941, Floyd Arrington, the 
Grand Father of Harold Counts, told me that Harold Counts 
was present when this shooting took place and saw it; on Thurs-
day following that I went to see Harold Counts, who was then 
home from school, and he gave me the information discloo:-ed in t 
his affidavit this day made and informed me that Kelsey Stan-
ley was also present with him and saw the same that he saw; I 
then went to see Kelsey Stanley, who confirmed what Counts 
had told me. 
I further state that I did make diligent inquiry to try to 
learn all facts in connection with said shooting and all people 
who saw it so that they could be gotten to the trial of th;s care: 
that I did not learn of the facts known by Harold Counts or 
Kelsey Stanley until the time indicated, which was after the trial 
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of John Hall. 
I further state that I had no information of the knowledge 
of Sergeant Hall as disclosed by his affidavit until after the trial 
of this case; I know Sergeant Hall, but he has been out of the 
state and in the Army in North Carolina and I had 
page 489 ] no information that he had any knowledge of this 
affair until July 4, 1941. 
Which said motion was then and there resisted by the At-
torney for the Commonwealth and which said motion was argu-
ed by counsel for defendant, and by the attorney for the com-
monwealth, and after due consideration thereof by the Court, 
and after hca.:ing said arguments of counsel, the Court overruled 
said motion and the defendant, John Hall, by counsel, duly ex-
cepted to the ruling of the Court. 
And which said mption to set aside the verdict of the Jury 
and the judgment rendered thereon, an exception to the action 
of the court in overruling said motion was this day presented to 
th.:: under .igned judge for authentication; and it appearing that 
counsel for the Commonwealth have had due and timely notice 
of this application, and it further appearing that the facts and 
proceedings had, in this connection, as hereinabove set forth are 
correct, full, and complete. It is hereby certified an authenti-
cated transcript of all the proceedings had upon said motion and 
the same transmitted to the Clerk to be filed with and made a 
part of the record in this case. 
Done within sixty days from the date of final judgment 
in said case, this the 1 1th day of August, 1941. 
ALFRED A. SKEEN, Judge. 
page 490 J VIRGINIA: 
In the Circuit Court of Dickenson County. 
I. W. E. Counts, Clerk, of the Circuit Court of Dickenson 
County, Virginia, do hereby certify that the foregoing is a true 
copy of the proceedings had on motion to set aside the verdict 
and judgment of the Court, after the rendition of said verdict 
and entry of said Judgment, certificate of exceptions and inci-
dents thereof as cerf fied by the trial judge. 
This the 1 1th day of August, 194 I. 
W. E. COUNTS. Clerk. 
By K. E. FULLER. D. C. 
3 1 o Supreme Cour~ of Appeals_ of Virginia 
page 491 ) CLERK'S CERTIFICATE 
VIRGINIA: 
In Dickenson County Clerk's Office: 
L W. E. Counts:· Clerk -~f. the Circuit ·court of Dickenson 
County, Virginia, do hereby ·certify tqat· the foregoing is a irue 
. :f-trc1nsc;ipt of the recorq of . th~. ~OtiQ,~ ma_de aft~r yerdict and 
'j¥pgment. to set aside said verdict. a,'.9;d. juqg~ent i~ the case: of 
. the Commonwealth of Va. Plaintiff against John Hall Defend-
. arit, lately pending in said Court._ .. . . . . · 
. . . _'·-- !'further certify that Notice ·of the appl1cation for this trans-
_· irip-t has been d_uly given to. counsel f()r the Commonwealth as 
required by law. . 
.Given under my hand this 11th day· of August, 1941. 
·:, 
W." E COUNTS, Clerk 
.. BY K. E. FULLER~ D . .C. 
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